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ments, Debates, Orders, Reſolutions and Deciſions, as moſt 
materially occurred, both in the Chancery and Exchequer | 
of England, and in the Exchequer of Ireland. 
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PREFACE 


A LTHO' this Collection of Reports of Caſes in 
A Equity appears in Publick without any Author's 

Name to recommend it, yet an attentive Reader 
will on a tranſient Peruſal eaſily diſcover the original Root 


or Stock from whence 1t Jprome which *tis conceived will. 
manifeſt itſelf, not only b fre 
Authors Name throughout the Work, but alſo from that 


the frequent Repetition of the 


exact Merhod and conſummate Learning and Judgment 


he has ſhewn in the Argument and Diſquiſition of divers 


curious Points, both at Common Law and in Equity, as 


they fell under Debate in the ſeveral Caſes here reported. For, 


I. As to the Author, the Reader will here find him to 


hade been not only a conſtant Attendant on the ſeveral 


Courts of Equity in this K ingdom, but likewiſe - exact 
le Collector of ſuch Argu- 


2. As to the Matter and Method of the Arguments 


produced in this Collection, we may obſerve, That in ſuch 


as relate to the Deciſion of Perſonal Rights, the Author 


2 generally deduces them from the like Deciſions, found in 


the Body of the Civil Law (viz. the Inſtitutes, Pandects, 


and Novels of Juſtinian and other Emperors). And as to 


Real Eſtates and Inheritances in Lands, he frequently takes 
his Riſe from the ancient Feudal Law; and having ſhewn 
its Analogy with our ancient Law of Tenures, from thence 
deduces it through all its various Changes and Alterations 
down to our own Times; and laſtly, delivers his own udg- 
ment and Opinion on the Whole, and that uſually ſupported 
with ſuch clear and undeniable Reaſons, and ſuch Strength of 
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IHE Lady Oxendes ſued: her Husband by Bill here for Ali- 58 * 
mony, (after a Divorce propter Sæpiti ain) and bad a De- "Mp 
'-.,.cree for 3 00 J. per Ann. out of a Truſt Eſtate, which the 98 
Court laid hold of, as being under a Truſt, and in their tenance de- 
Poſſeſſion. But the Lord Keeper doubted what to have done, had Feen 8 of a 
there been no ſuch Truſt Eſtate to have laid hold on, and ſaid, he Ses 1 Chanc. 
would give no Opinion, it not being the Caſe in Queſtion; he ſaid, R. 4. 164. 
the conſtant Practice in this Court was, to take Care of a Woman „e. C. 
that bad a Fortune, which her Husband could not come at, without 1 Ver. 33, 
the Aſſiſtance of this Court, (as in Cafe of a Legacy or a Truſt, where 326. 
ſhe marty'd without having a ſuitableSettlement, ) This Court would, 5 2265 3 
before the Husband ſhould have the Fortune compel him to make a and poſt 1 52. 
_ Proviſion for her. It was objected, that this Court had no Juriſdiction boo Peer 

. | . Ly | | „ $4 8 E | . (639.) 
in the Caſe of Alimony ; but Mr. Pooley ſaid, (to which the Keeper a- 
greed) That this was as proper, if not a properer Place than the Spiritual 
Court: For the Spiritual Court has only a conſequential Juriſdiction 
for Alimony, always ſubſequent to a Separation, unleſs pro miſis & 
expenſis, and a preſent Subſiſtence; but this Court has an eriginal Ju- 
riſdidtion, or at leaſt a concurrent Juriſdiction with the Spiritual Court, 
as in the Caſes of Legacies, Probatcs, &c. But the Lord Keeper aid, 
this Court could neither ſeparate a Menſa & Thoro, nor a Vinculo.; 
theſe being Matters meerly ſpiritual. Sce 1 Chanc. Rep. 250, 251. 
The Caſe of-J/horewood ver. Whorewood, = 

"Twas held in Chancery, That if a Deed is made of an Eſtate 

with a Power of Revocation, and after tis xevok'd, he to whom the power of Re. 
Inheritance belongs, may by Bill here compel ſuch Deed to be deli- vocation. 
vered up to him to whom the Eſtate belongs, to be cancell'd, be- Of revoking 
cauſe the Deed of Revocation may be loſt, and then tis unreaſonable Wills, Oe. 
the other Deed ſhould be ſtanding out. oor A Age: 
Sage a „ Caſes 407, 
| | MU AT OM Mt B | 2 ee, Earl 409. | 


PI 


A Bill of 
Peace, and to 
ſtay Suits at 
Law, &. 
See 1 Vern. 
22, 266, 308, 
Parliament 
_ Caſes 17. 
Note 
1 Chanc. 
tit, 
123. 


That to g 


r 


Term. F. Hill. 5 ANNE, in Chancery. 


Earl of Bath werſis _ 


| | . * * q P — 8 oy 2 2 2 * g ; 2 ; FF N 
"HE Caſe was no more thin this." A Ane brqught for a per- 
petual Injunction, to ſtay the Defendant from bringing any more 


Ejectments, to try his Title at Law, ſuggeſting, that the Plaintiff had 


had five Verdicts, and that 'twas an unreaſonable Vexation, Oc. There- 


fore to put this Title in perpetual Peace, was the Prayer of the Bill. 
The Lord Keeper, after this Caſe had been fully debated, took Time 


to conſider of it, and now this Term he delivered his Opinion, pig. 
wo this Court an ors 


vent ſome general Inconvenience, as between the Lord of a Manor and 


the Tenants, to ſettle their ſeveral Rights; if in Caſe the Right be- 


tween the Lord and the ſeveral Tenants was to be ſettled by ſeparate 
Actions, the Diſficulty upon the Lord would be inſuperable, by, Reaſon 
of the Multiplity of Suits at Law. The like in ſettling Buttings and 
Boundaries, Gc. Therefore this Court will interpoſe, and direct an 


Iſſue to be try d which when try' d, and the Conſcience ef the Court 


thereby informed and ſatisfy' d, this Court will then put the whole in 


Peace by a perpetual Injunction: But this Caſe the Keeper thought was 


9 5 ville. | 
Note this 
Cenfure. 


2 Vernon 
581.9. C. 


A Mortgage 
in F Se, de- 
creed to the 
Heir of the 
Wife, and 
not to the 
Husband, or 


in its Nature new, and did not fall under the general Notion of a 
Bill of Peace, this being only betwixt J. and B. and one Man is able 
to- contend againſt another; twas true (he (aid) he thought it but a 
Notion of the Courts at Law, in Caſes of Ejectments, to allow a for- 
mer Verdict to be given in Evidence in a Trial of another Man's Pro- 


perty, which is the Notion they go upon to grant a new Trial, becauſe 
there being a freſh Demiſe, they ſay, this is a new Leaſe which has 
never been tried before; but then why ſhould they ſuffer another Ver- 
dict to be given in Evidence in another Cauſe 2 Why don't they allow 


it to be pleaded in Bar? He ſaid, he was very well ſatisfy'd of the 


Vexatiouſneſs of the Defendant in this Caſe ; but then he ſaid, the Law 
was clear in this Point, and Coſts would attend the Event of ſuch 
Trials: And if this Caſe was a Grievance in the Law, twas pro 

for another Juriſdiction, 07s. in Parliament, eſpecially ſince Parlia- 
ments are ſo frequent; ſo that it would be a Piece of Arrogance in 


him, to take upon him the Reformation of the Law, tho' it needed 


Noyes & ux verſus Mordant, &c. 


ARE Caſe was thus: 4. being in long Poſſeſſion of an Eſtate that 


was a Mortgage in Fee, by his Will deviſes it to his Daughters 
B. and C. and their Heirs, and dies. B. marries and dies. The Que- 
ſtion was, whether the Share of B. ſhould be deemed a Real or N 


Adminiſtrator, &c. See 1 Vern, 271, 298, 471, 2 Vern 67, 20, 21, 227. Note 2 Vern. 520, 1 Salk, 154. 


81 Court an orjginal Juriſdiction, there ought to be a 
Fraud or a Traſt, or ſome Actidefr to fall out in the Caſe, ot to pre- 
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Eſtate, and conſequently, whether it ſnould deſcend. to her Heir, or be 
decreed to her Husband as her Adminiſtrator. But 'twas decreed againſt 
the Husband, to the Heirof the Wife, and the Lord Keeper put this Caſe: 
A Man ſeiſed of Lands in Fee, which were only mortgaged to him, he 
by his Will deviſes all thoſe Lands to bis Son and his Heirs, and ex- 
preſſes himſelf in his Will thus; That they ſhall go as an Inheritance; 
ſurely the Heir, if this Mortgage eee receive the Money, tes 4 
and not the Executor: For the Father who had the governing Power 
over the Eſtate, may diſpoſe of it as an Inheritance, ſo long as it | 
can continue ſo ; and the Money, when paid off, ſhall go as he in- 
tended the Land; but Note, this is when the Diſpoſition is in his own 
Family, and when his Intent appears plain by the expreſs Words of the 
will: For though the Will cannot abſolutely paſs a Fee, yet as much 
as can paſs ſhall paſs, and ſo it is in all Caſes where a Man has Chil- 
dren, dig. Daughters, and has a full Power to diſpofe of his Eſtate 
amongſt his Children, and he by his Will diſpoſes of it to them: But 
ſuppoſe it happens that what he gives to one Daughter he was only Te- 
nant in Tail of, and the reſt which he gives to his other Daughters, he 
was Tenant in Fee of: Now inaſmuch as the Fee-Tail Land cannot 
paſs by the Will, the reſt of the Daughters ſhall loſe a proportionable 
Part of their Land, to ſupply the Defect of the Will qzoad that Daugh- 
ter. For this is in the Nature of a neceſſary imply d Condition, 912. 
That all of them ſhould enjoy what their Father intended them; for 
over the Fee-Simple Land he had an abſolute Power, and it can't be i 
intended, but that if the Father had thought that that Daughter could | 
war's taken nothing by his Will, he would have made his Will other- 
wiſe, hag 29 5 | 5 15 
A4. deviſes Land whereof he was Tenant in Tail, to B. his eldeſt Deviſe of in- 
Daughter, and he deviſes other Land whereof he was Tenant in Fee N Pe 
to C. his ſecond Daughter, on Condition that C. releaſe her Right in . 
the intaild Lands to B. and afterwards by a Codicil ſays, That if a 
third Daughter ſhould be born, then all the Fee Simple Lands ſhall 
be equally divided betwixt C. and ſuch third Daughter : Now altho' 
all the three Daughters ſhall at Law take their Proportion of the in- 
tail'd Lands, as Coheirs in Tail, yet the eideſt Daughter in Equity 
ſhall have an Equivalent out of 15 Fee- Simple Lands. | 


Lord Guernſey verſus Rodbridges. 


j N the Lord Keeper Yright's Time, there was a Decree for a per- Where a De- 
1 petual Injunction to quiet the Poſſeſſion of a Water-Courſe to the ug mal 
Plaintiff's Houſe, through the Defendant's Ground, unleſs the Defen- gn. See 
dant, who was then an Infant, ſhould ſhew Cauſe to the contrary, 1 Vern. 132. 
within ſix Months after his full Age. But he ſhewing no Cauſe, the 2. 220, 


Plaintiff apply'd to the Court to confirm the Decree, and make it ab- e. 


folute. The Caſe appeared to be this: The Duke of Norfolk, from 28. 
whom the Plaintiff purchas d, was Owner of Aberry, and had a Water- 3 4 — 

Courſe to his Houſe, through the Defendant's Ground, which ran Polt 1 8. 36, 
under Ground in Pots. The Defendant's Father being an Infant, the . 
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Duke obtained.a Leaſe of this Ground from the Guardian, till the De- 


fendant's Father came of Age, and made a Cut through the Ground in 


a new Place, which he quietly enjoyed after tho Defendant's Father 
came of Age, for 21 Years before he died. The Plaintiff in his Bill 

ſuggeſted, and endeavoured to prove an Agreement, but that did not 
_ However, twas urged, that it ſnould be preſumed; for, if an Owner 
of Ground ſtands by, and ſees another buiſd upon it, and ſays nothing, 

he ſhall be barred ftom ever recovering it. , ẽ 


T was ſaid on the other Side, that the Water · Courſe not being the 


Opinion and 
Decree. | 


See poſt p. 11. 


ſame, there could be no Preſcription, nor was there any Grant; and 


if there was a Parol Agreement, it ſhould not bind the Inheritance. 


Tord Chancellor. Wherever a Parol Agreement is begun to be put 


in Execution, and intended to be continued, there though there be no 


Writing, yet this Court ſhall inforce the Execution thereof, notwith- 


ſtanding the Statute of Frauds and Perjuries. In the Caſe of Foxcroft 
and, there was no Writing, but only a Parol Leaſe of Mildhouſe 


for a great Number of Years : But the Leſſee having begun to build, he 


had his Bargain compleated, and for that very Reaſon, becauſe at Com- 
mon Law it might be within the Statute of Frauds; tis proper for the: 


Juriſdiction of the Court, rather than the Common Law. Mutual 


Statute of 


Frauds, &c. 


Where an 
Anſwer of 
an Infant 
may be read 
againſt him. 


Abr. Eq. C. 
281. | 


Benefit is an Evidence of an Agreement, as ſuppoſe two Men front a Ri- 
ver, each has not his on Ground only, but the other's between him and 


the Water, ſo they cut through each other's Ground for Water, and 


this continues 20 Years, I will preſume an Agreement. And in this 
Caſe, it appears by the Evidence, that there was a mutual Benefit; 


ſo he confirmed the Deecrce. | 5 
Note; in this Caſe, the Chancellor took no Notice of the Infancy of 
the Defendant's Father, when this Water-Courſe began; ſeeing after his 


full Age, he acquieſced under it 21 Years. But an Objection was made, 
that the Defendant's: Anſwer by his Guardian when he was an Infant, 
ſhould not be read in the Cauſe, and it was allowed regularly to be ſo 
held in all Courts; but in this Caſe, the Cauſe was brought to a Hear- 
ing at the Defendant's Requeſt, ——'The Infant at his full Age might 
(as the right Way is) have apply'd to the Court, and ſet forth how he 
is grieved by the Decree, and might have had Leave to amend or alter 
his Anſwer, or any Part of it, or put in a new one, but he not having 


done fo, it ſhall be preſumed, that he abides by that Anſwer ; and ſo 


Q. 1 Vern. 
262. 

2 Vern. 305, 
306. 


'twas read againſt him. 5 

| There was in that Caſe of Foxcroft and —— this Circumſtance, 
that there were Leaſes drawn and intended to be executed, before the 
Leſſor's Death, who then lay a dying; but the Execution of them 


was, by a Fraud in the Heir at Law, prevented. 
77 
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R. Zohnſon gave certain Frechold and Copyhold Lands to the wg 2 Vern. 
2 " Maſter and Fellows of Se, College by his Will, which was 3 Ch. R. 150. 


foun d in a Drawer in Bis Cloſet. after his Death, ſigned and ſealed; Where a Will 


| 2 id. i 
and all wrote with his own Hand, but no Witneſſes to it; but he * 17 Full 
made a Codicil, which was called a Codicil to be annexed to his Laſt as an Ap 
Will, and was atteſted by three or four Witneſles, as he lay on his — 
Death-Bed, his W illlndt being then produced, but was in his Cloſet, Car. 2. c. 4. 

as aforeſaid; and this Will was proved as to his Perſonal Eſtate. 4 Chan. 
The Queſtion was, That tho this might not operate as a Will, yet - . 
it might operate as an Appointment by the Stat. of 43 Eliz. c. 4. of 1go. ' 
charitable Uſes: And 'twas urged, that as to Copyhold Lands, where N | 
they are ſurrendered to the Uſe of a Will, there the Will is but an 2 Venn. 498. 
Appointment; and if it have no Witneſſes, tis well enough : So as to 
Freehold, deviſed by Will to a Charity, take the Will not as a Will, 
but as a Paper, ſignifying only that he deſigned a Charity, and 'tis « 

a ſufficient Conveyance for that Purpoſe, tho it would not be fo in 
another Caſe. And Hob. 136. and the Caſe of Thwaites and Dye, firſt 
in this Court, and then in the Houſe of Lords, were cited. "Twas like- 
wiſe ſaid, that the Statute of Frauds does not make a Will not atteſted 

wholly void, but that it ſhall not operate as a Deviſe; it may operate 
otherwiſe, notwithſtanding, as in the Caſe of a Surrender; and tho' a 

Codicil be not annex d in Fact, yet the Law annexes it, as in the Caſe 

of a certain Nobleman (not named) but quoted by Dobbins, who made 
Codicils, and gave ſeveral of them to Servants, as Bequeſts, for them 

to produce at his Death, which they did, and they were all good. 
 *Fwas urged on the other Side, that this would be to diſappoint 
the Statute of Frauds: That though this be called an Appointment, 

yet it ſo far remains a Will, as that it may be revoked; and if it be 
a Will, then the Statute lays hold on it. 1 

There were two or three of theſe Writings or Wills, beſides this, 
in the ſame Cloſet. So that if this is an Appointment, then the firſt 
is good; if a Will, then the laſt publiſhed is good, and the firſt dated 
may be laſt publiſhed. It differs from a Settlement to ſuch Uſes, as 

by bis Will he ſhall appoint; for there the Will don't paſs the Eſtate, 

but is only a bare Nomination, as in Caſe of Surrenders. 
Tord Chancellor. As to the Caſes cited, the Charity of Judges have 

carry d them too far, perhaps, in Caſes of this Nature. But by the 
Statute, Mills not ſo and ſo circumſtanuced, ſhall be void to all Intents Frauds. 
and Purpoſes. Now if this be good as an Appointment, then tis not 
void to all Intents, &c. hs . 
I ſhall be very loth to break in upon the Statute of Frauds, and 

there is no Inſtance where Men are ſo eaſily impoſed upon, as at the 
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Time of their dying, under the Pretence of Charity ; and there's no 


Nc o this Kind ines the Itgtuto ho the Aitorney General 
aid, he could produc ig he Was deſired t do, — ta give 
a COPY on't te the othe Side), CHO Said, He Mime 
to give his Judgment; but he e to indline very ſttbig iy againſt 
the Diſtinction of operating by Will or Appointment, which he ſaid 
akers of the Stat te ne er thought of. 8 * . 4 
Note; Twas faid by; the (ae r for the Information," that the 
tatute 43 Elig. cap. d: does by theſe Words . and Appoint- 
ment, repeal the Statute de Dons, as to this Cafe; which the Counſel 
of the. other Side agreed to, tho' there were no Fine or Recovery. 
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ORD Barnard, for the Advancement of the Plaibtiff, a ouhger 
Son, in Marriage with Sit —— Folks Daughter, enters into 

Articles with Sir —— Jol, to. this Effect: Sir —— Jollif cove- 
nants 2g agrees 1 zter a to ſettle, Lands free from Incutnbrances, 
according to the el Lamltsrios in Marriage-Settlements; and in 
Conſidefation thereof, the Lord B. covenants and agrees to ſettle Lands 

by Name, of the Value of 20067. per Aun. (but with a Life or two 
pon them) upon Truſtees to like Uſes; but with theſe Words: That 
in ſuch Settlement there ſhall be Covenants, that he ts ſeiſed in Fee, 
has good Right to convey, and that the Truſtees ſhall enjoy free from 
Intumbrances. It happened, that theſe Lands were charged by my 
Lord B.'s own Martiage-Scttlement with 6500 J. to be paid to ſuch 
Daughter or Daughters as ſhould be living at my Lord's Death, and 
not provided for. The Bill was to have a ſpecifick' Performance of 
the Articles by my Lord's paying off, or otherwiſe giving collateral 
Security againſt this contingent Portion of 6500], he having then 
one Daughter, about 16 Years old. It was urged for the Plaintiff, 
That 'twas uſual for this Court to decree a ſpecifick Performance of 
Articles and Covenants, and not to depend only upon the uncertain 
Reparation by Damages, which the Perfonal Eſtate may perhaps not 


be able to ſatisfy; and this was not controverted, where twas poſſible 
to be done. But the Lord Chancellor held, That here was not any 


Covenant that the Lands were free from Incumbrances, but only a 
Covenant, that he would in the Settlement (which was after to be 
executed) covenant for that Purpoſe ; fo that the Parties ſeemed to be 
ſatisfy'd with a bare Covenant only ; and the Marriage-Articles were 
only a Covenant to covenant : So that inſerting that Covenant in the 
Future Settlement, was a ſpecifick Performance of thoſe Articles, and 
was all that my Lord agreed to do, or that the Plaintiff by his Bill 
cenres mare, = | 


Notice where My Lord Chancellor ſaid, Notice or no Notice of this Incumbrance 


material. 


was very material in this Caſe: For where a Covenant is in this 
Manner, if any Incumbrance is diſcover'd between the executing 
the Articles, and the Sealing the Decd of Scttlement, whereof the 

4 | Party 
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Party had no Notice, that Incumbtaneę ſhall. be; diſcharged;; exen be. 


fore ſealing the Deed of Settlement, both upon Account. of the Fraud 
in concealing ſuck Incumbrance; and becauſe it would be needleſs to 


enter into 4 Covenant, which before entring into; is e 
to be broke; but againſt all other Incumbrances diſcovered, 
there is the Party's Covenant only. Now where you have Notice 
an Incumbrance- before executing the Articles, tis a ſtronger, Ca 
than the laſt; for you conſent: with your Eyes open, to accept, the 
Party's- Covenant againſt an Incumbrance you were aware of; and 
when you have choſen your Method of Security yourſelf, this Court 
will give no other, nor make the Party do a further Act, than by 


the Articles he has agreed to do; and the rather in this Caſe, for 


that the Portion is not a certain Incumbrance, but a contingent: one; 


and therefore tis reaſonable to ſuppoſe, that my Lord Barnard would 


not be compelled to charge his remaining Eſtate, at all Hazards, to 
ſecure againſt an Incumbrance, that was but contingent, to the Preju- 
dice of his eldeſt Son, efpecially when he had provided for the younger 
Son ſo plentifully ; and decreed, that my Lord Barnard ſhould exe- 
cute a Deed of Settlement, with Covenants exactly purſuant to the 
Articles only; but becauſe the Eſtate was ſubje& to a preſent Charge, 


diz. to the Payment of a yearly Sum for the Daughter's Maintenance 


from her Birth, therefore that the Lord Barnard ſhould pay and diſ- 
charge all Arrears of that, and the growing Annuity, as it ſhall ariſe, 
taking Acquittances from his Daughter, and leaving them with the 
Plaintiff for his Security. $76 


Tas ſtrongly urged by Mr. Vernon, That ſuppoſing theſe Articles 


were but a Covenant to covenant ; yet as ſoon as the Articles were 


performed, by ſealing the Deed of Settlement, then they might come 


the next Day and exhibit their Bill, to enforce an Execution ſpecifi- 
cally of the Covenant in ſuch Deed of Settlement: And why may 
not the Court decree that to be done now, as well as that, which 
after Performance of this Decree, they will immediately decree up- 
on a new Bill. Lord Chancellor ſaid, In this Caſe they could not, 
for the Incumbrance was not neceſſary, but contingent: And if you 
brought an Action at Law upon ſuch a Covenant, you ſhould not re- 
cover two Pence Damages, till a Breach, which poſſibly may never 
happen. Beſides, the Covenant in the Deed of Settlement is not to 


be, that the Eſtate is free from Incumbrances, but that the Truſtces 


ſhall enjoy free from Incumbrances; which ſo long as they do, the 
Covenant is not broke. And it ſeems, the Portion being contingent, 
and not certain, was the Reaſon of this Part of the Decree; becauſe, 
"ris plain, by the latter Part of the Decree, where the Incumbrance 
was certain, (vi. the Payment of a yearly Sum) the Lord Barmard 
was decreed immediately to diſcharge it; tho by the Articles he did 
but covenant to covenant, as is aforeſaid, and there's no other Diffe- 
rence between theſe two Matters. | 
In controverting the Point of Notice in this Caſe, it appeared, that 
Sir Edward Northey was employ'd as Counſel by the Plaintiff and 
Folliff, and had Notice, as ke owned; but afterwards, he not being 


ady, Known 
afterwards, 


What Notice 
to a Counſel 
of an Incum · 
brance ſhall 
bind the 


able Party. 
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able to diſpatch it faſt enough, the Matter was taken out of his Hands, 
and one Sir —— was employ'd, who drew the Writing, and finiſh d 
the Matter, and no Proof was made that he had any Notice of this 
Incumbtance. Whereupon the Queſtion: was, Whether Notice to. a 
Counſel; or Agent, that is once employ'd, and goes not thro' with 


the Buſineſs, ſhall be Notiee to the Party himſelf; for twas allow'd 


of all Hands, that if he goes through, Notice to Counſel, Attorney, 
Scrivener, or any other Agent, is ſufficient Notice to the Party him- 
ſelf. The Chancellor was in Doubt, but anqther Proof of Notice ac- 
cidentally being diſcovered, this Matter was not determined: For it 
appear d, that in theſe Articles Notice was taken of my Lady Bar- 
nard's Jointure in theſe very Lands, which neceſſarily leads to the 
Deed whereby that Jointure is made; and in that Deed there was 


this Portion charged upon the Lands; and whatever is contain d in a 
Deed, to which any other neceſſaril 2 leads you, you are preſumed 


Note. 
Covenant. 


See Lucas 84. 


A Surrender 
of Copyhold 
Lands, on 
Condition, 
Fe. Where 
54 . 
not iu A 
deſerve Sur- 
render in ſa- 
vour of a 


Wife, Ce. 


againſt the 


Heir. See 

1 Salk. 187. 
1 Vern. 132. 
2 Vern. 585, 
680. and N. B. 
The Caſes in 
the Chancery 
Abridgment, 
124. 

See Lucas's R. 


3 & 
2. Will. 490. 


to know; which was allowed without a Word more, quod Mirum. 


Note the Difference between a preſent Covenant, that Lands are 
free from Incumbrance, and that a Man ſhall execute a Deed with 


Covenant, that the Lands are free: And between a Covenant, that 
Lands are free, and that the Truſtees ſhall enjoy the Lands free. 


Mapletoft verſus Mapletoft and Clerk. 


Nba Mapletoft, the Plaintiff's Brother, ſurrenders Copyhold 
Lands worth 200 l. a Year. (but ſubject to a Rent- Charge of 5 2 /. 
a Year) to the Uſe of himſelf and his Wife, for their Lives, and the 
Life of the longer Liver of them, Remainder to his own right Heirs. 
The Bill was to ſet aſide this Surrender. It appear'd upon the Proofs, 
that Richard, at the Time of the Surrender was ſo very ill, that he 
was not expected to live many Days; and upon ſurrendering into the 
Hands of the two Cuſtomary Tenants, he declared, That he made 
that Surrender, z pon Condition, that if be recovered, then the Sur- 
render ſhould be returned to him again, and his Wife ſhould only 
have 100 J. a Year out of it. Soon afterwards he grew better (tho 
he never recovered) and demanded the Surrender back again, but 
'twas refuſed ; whereupon he left his Wife in great Concern, and made 
a ſecond Surrender of 100 J. a Year only to his Wife for Life, and ſoon 
after died. The Defendants gave Evidence of his great Love to his 
Wife, and ſeveral Declarations, that he had rather his Wife ſhould 
have his Eſtate than any of his Relations; and inſiſted, that by zhe 
Condition, if he recovered, was intended, if he lived to be quite well 
again. But the Lord Chancellor declared his Opinion to be, That by 


the Words, , he recovered, were only meant, if he grew ſo well as to 


be able to ſettle his Eſtate better than his Weakneſs at that Time would 
give him Leave; and that the Surrender of the whole was but a proviſio- 


nal Security for the Wife, and he intended to give her all, only in Caſe 


he could not live to ſettle his Affairs better; and as for his Intention 


to give her all mentioned in the Proofs, twas plain, ſuch ns 
4 | i 
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did not continue till the Surrender, if any ſuch there ever was. For 
'twas agreed on all Hands, the Surrender was conditional, and de- 
creed accordingly; but looking upon the Surrender as a Security to 
the Wife for the 100 J. a Year, he decreed Coſts to be paid pf aß the 
Eſtate, as where à Perſon comes to redeem, G GW. 


Note; Richard Mapletift in this Caſe had but an Eſtate-Tail by his 
Grandfather's Will, with a Power to make a Wife a Jointure, which 
Power was not well executed; but becauſe the Plaintiff in his Bill 


had offered to ſettle 100 J. a Year, the Court decreed accordingly. 
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"HE Defendant coming home from Blechingly Fair, finds the 2 ves 1 . 
L - Plaintiff naked, and juſt going to Bed to his Wife; he there- Terror and 
upon gets a Note from him for 500 J. which was in June; afterwards Dureſs; but 
in Auguſt the Plaintiff gives him a Judgment, and in Ocfober follow. oanfimed . 
ing ſurrenders Copyhold Lands to him by way of farther Security. berty, de- 
The Plaintiff brought his Bill to have the ſeveral Sccurities deliver'd creed. See 
up, alledging a Contrivance to catch him in that Manner, that . den 16 
was drunk, and did not know what he did; and that the Defendant 252. 
with an Ax threatned to cut him in Pieces, ſo that he was under . 
Terror; and that the Defendant himſelf had ſaid in Company, that 
the Securities were for Money lent. The Lord Chancellor obſerved, 
there was no Proof at all of a Plot to catch the Plaintiff in this Man- 
ner, nor that he appeared to be ſo diſordered or frighted ; for he con- 
tinued in the fame Mind when he was in cool Blood, at the ſeveral 
Times of giving the three different Securities; and 'twas proved, that 
he join'd with the Defendant in giving out that the Note was given 
for a Bargain of Graſs, ſo that he knew what he was about, and had 
a Mind to conceal it; (and further ſaid): the Defendant's ſaying in 
Company that 'twas for a Bargain of Graſs, made the Plaintiff's 
Equity the worſe, for 'twas a Sign the Defendant was ſo juſt as to 
keep it a Secret, which was certainly the Intention of the Bargain it 
ſhould be, If a Jury in this Caſe had given Damages, this Court 
could not relieve: And why ſhould it, when the Plaintiff himſelf 
has three Times given and aſcertain'd Damages againſt himſelf 2 It 
ſhews he thought the Damages but reaſonable; ſo diſmiſs'd the Bill, 
but without Coſts; becauſe the Defendant had bragged of his Bar- See 1 Chan. 
gain, which was a Sign he thought himſelf rather over-paid; and = 253: 


. . ae. 
therefore the Chancellor ſaid he would relieve againſt the Penalties. 437. 
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A Trtes THE Bill was brought againſt. the Defendant's Executors and 
racing of . Truſtees, for the Plaintiff's Wife, during her Minority, to have 
Head an In- an Account. It appeared upon the Proofs, that the Defendant Terry 
| 838 had, without the nſent of the other Truſtee Ragget, lent; I oo J. of 
broke, muſt the Infant s Money to one Fletcher, (who was then looked upon as a 
bear the Loſs. ſolvent Perſon) upon his ſingle Bond; and Fletcher afterwards broke. 
See 1 Ver. It was alſo urged for the Plaintiff, that they had with the Infants 
2 Vern. 224, Money purchaſed a Copyhold Eſtate for the Infant, at a much higher 
Rate than it is worth: But it appeared by the Proofs, that the Eſtate 
Coho bd 4d. lay contiguous to another of the Infant's, and was more valuable to 
Ante 3, 4, her than any Body elſe: That it had before coſt more than they gave 
for it; and that it was purchaſed at the Importunity of the Plants 
Mother and Aunt, who both contributed one 3 J. the other 8 J. toward 
the paying for it. It was likewiſe inſiſted on for the Plaintiff, that the 
Defendants had referred a Matter to Arbitration, where the Iafant's 
Right to Land was concerned; but that appeared only to be a Diſpute 
hat aroſe, touching a Hedge which was ſuppoſed to be made crooked, 
and too much into a Neighbour's Land, which being referred, it was by 
Award ſet ſtraight, and about three Shillings ſpent upon the Arbjtrators. 
Wees As to the firſt, the Lord Chancellor ſaid, That for Example's ſake, 
8 the Truſtee lending an Infant's Money in ſuch Manner of his own 
Infants Mo- Head, and upon a ſingle Bond only, ſhould be anſwerable to the In- 
ney, in pur- fant for the Money, and fo the Decree was; but he ſeemed to make 
rs. thoſe Circumſtances, and eſpecially the latter; the Ground of his 
See Lucas'sR. Decree; ſo that had Land Security been taken, or a Joint Bond of 
20. two or three more ſolvent Perſons, the Loſs muſt have been to the 


1 


Infant, which I particularly obſerved. KD 01, 
As to the ſecond, the Lord Chancellor confirmed the Purchaſe. And 
though Mr, How inſiſted, that Guardians or Truſtees, without a Power 
given them for that Purpoſe, could in no Caſe change Money of an 
Infant's into Land, becauſe they deſcended in a different Manner, one 
to the Heir, the other to the Executor; and that in: this Caſe 'twas a 
Prejudice to the Husband, who, had it been Money, had been imme- 
diately upon the Marriage intitled to it; whereas now, if ſhe died be- 
fore ſhe came of Age, he would loſe it: Yet my Lord Chancellor ſaid, 
*twas true generally, Executors or 'Truſtees without a Power can't 
purchaſe Lands with an Infant's Money ; yet where 'tis an honeſt Pur- 
chaſe, as this ſeems to be, and to the Infant's Advantage, by reaſon of 
the Contiguity, he would allow of ſuch chopping and changing, eſpe- 
cially when attended with the Circumſtance of the Mother and Aunt's 
Deſire. Beſides, he obſerved that the Plaintiff's Wife was ſtill under 
Age, and which way could he tell whether ſhe approved or diſapproved? 
She had ſubmitted her Will to her Husband, ſo could not make Choice 
if ſhe were at Age; and he would not decree the Purchaſe naught, 
and let in the Husband to have the Money, when he had made no Set- 
tlement upon the Wife, as was owned, Mr. How urged, that * 
the 
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- the Infancy, it might then be decreed to be Perſonal Eſtate, that ſo, 
ik ſhe died under Age, the Husband might have it. But the Chan- 
- cellor ſaid, Let him take his Chance: Tis certain this Court may Note; 
- decree, that an Executor or 'Truſtee ſhall purchaſe: for an Infant ; 
and whatever this Court can command to be done, without Doubt it 
- »xalt apptove when gong" ot Eo norm hott 3 
| Harris verſus Horwell. 
rn Caſe was: A Teſtator, after the making his Will, purchaſed und pur- a 
| an Eſtate, and having by his Will given all his Lands from his Will decreed 
_ Heir at Law to his Nephew, and when he was a dying, he told his to go purſu- 
Heir at Law that he would have him by no Means hinder his Nephew Will chongh 
from enjoying it, though he had not by any Writing declared the no Trutt de. 


ie } 2 102 ir | 1 clared. 
is Nephew, and dies; and the Heir at Law ſuffers him to n e 


enjoy it eleven Years, and then pretends he thought the Lands had 
paſſed by the Will, as being purchaſed before the Will: But Lord 
Chancellor decrecd, that this Caſe was out of the Statute of Frauds, 
and that the Heir letting him enjoy it ſo long, was an Execution of 
the Truſt, and fo out of the Statute. He cited the Caſe of Leiſter Ante, p. 4. 
and Foxcroft in the Houſe of Lords, that where a Parol Building 
Leaſe was made of Ground, and when the Leſſor was dying, he de- 
clared he thought he ought to have made a Leaſe in Writing: But the 
Heir told him, he ſhould not diſcompoſe himſelf, for that he would 
' ſupply it; whereby, and by other frandulent Means, the Leſſee was 
hindered from ſeeing the Leſſor, and having it done accordingly. The 
Lords held this to be out of the Statute, and made it good to the Leſ- 
ſor; and tho' in this Caſe no expreſs Fraud was proved, yet here was 
that Poſſeſſion for eleven Years, which is a ſtrong Preſumption that the 
Heir at Law ſuffered it as an Execution of the Teſtator's Declaration. 
If a Mortgagee afterwards get an abſolute Deed, but ſuffers Poſſeſſion Note. 
to go ſometime contrary to it, it will again make it but a Mortgage: 
So if a Man has made his Will, and his Son Executor, and when he is 
dying ſays he has a Mind to have his Wife Executris, and the Son ſays, 
don't trouble yourſelf to alter it, for I will let her have the Surplus, 
and act as Executor; this Court will decree it accordingly. 


Carter Adminiſtrator of Mary Bletſoe his Wife, Plaintiff, 
verſus Bletſoe & al, Defendants. . 


AM Hthew Bletſoe by his Will deviſes his Lands to his eldeſt Son Sat- Note 
terthowaite Bletſie and his Heirs; but it was his Will and Mind hh FIRE 
nevertheleſs, that he the ſaid Satterthiwaite and his Heirs ſhould pay Deviſe of a 

out of the ſaid Lands ſo deviſed to him the Sum of 600 J. viz. to his Legacy to be 


Daughter Mary Bletſoe 2001, at her Age of 21 Years; and to his 2 


Son John Bletſve the Sum of 200 J. at his Age of 21 Years; and to dying before 


21, it never 
Matthee ?'; See 


2 Vent 342. 2 Salk. 415, 2 Chanc. 155. 2 Vern. 617, 673. Q. 1 Vern, 462. 


erm. J. Mich. ANNA in Chancery. 
jj Matthew Blot for the Sum of 200 J. at his Age of 21 Years; and if it 
\ : | ſhould pleaſe God to take away out of this Life his Son Sarrerthwaite, 
fl | before he attained to the Age of '21 Years, then his Will was, that 
1 | his Son John Blet ſos ſhould not have his 200 0. ſet him, but it ſhould 
4 be paid to his Daughter Mary Blerſoe and Matthew Pletſoe, to be add- 
= cd to their Portions; and he, the ſaid 7oha, to have all the Eſtate 
q given to the ſaid Satterthwaite; for his Will was, that he ſhould have 
it to him and his Heixs, and for him to pay the, 600 / as was expreſs d 
in ſuch his Will; and alſo to be allowed and paid out of his Lands 
to his Children, for their Maintenance and Education, 4 /. per Aun. 
for every 100 J. yearly, till they came to their ſeveral Ages of 21 Years, 
and until theit ſeveral Portions were paid. Satterthwaite died before 
his Age of 21 Years,” and the Plaintiff married Mary, and had two 
Children by her, and Mary died two Months before her Age of 21; 
and the Queſtion was, Whether this was not a ſubſiſting Charge upon 
the Land, and an Intereſt ſo veſted in Mary, as to intitle the Plaintiff 
as her Adminiſtrator to the Legacies, though ſhe died under 212 
Twas urged: for the Plaintiff, that the Intent of the Will was for 
their Portions,. by the expreſs Word Portions in the Will; and by the 
Civil Law, Portion is always conſtrued to be for their Preferment in 
Marriage, and that may happen long before the Age of 21, as this 
Caſe was. And as for the 100 J. which fell to her upon Satterthwaite's 
Death, no Time was limited for Payment of that, therefore the 
Plaintiff ought to have a Decree at leaſt quoad that 100 JI. It was 
likewiſe farther urged, that 4 per Cent. being allotted till they at- 
tained their Age-of 21 Years, was in the Nature of Intereſt, and there- 
fore the Teſtator muſt intend this Deviſe as a Debitum in præſenti, 
though Solvendum in futuro, becauſe Intereſt imports a Debt: But 
the Chancellor diſmiſs'd the Bill quoad both Demands with Coſts, 
| becauſe here were no Words in his Will which veſted any Intereſt in 
theſe Legacies before the Age of 21 Years; and as to the 100/, to 
Matt heꝛv, he ſaid 'twas to be governed by the other Legacies. 


_— | | LE ab, | „ : 
Wh Hedges verſus Hedges. 
1 S William Hedges being a Freeman of the City of London, and 7 
and of the having Children by two Venters, and being deſirous to make a Dif- 
| Cuſtomof ference between them in Point of Fortune, he had by his Will given Wo 
283 dae to two of them a ſpecifick Legacy of a Bond for 3000 J. but being du- Wo: 
imperfealy bious whether it were more agreeable to his Intent and Meaning to 
reported, give it by his Will, or by Act in his Life-time, he thereupon ſent for | 
ern. 615. his Lawyer to confult with, and his Lawyer, through Unskilfulneſs, E 
adviſed him to do it by Act executed in bis Life-time ; whereupon a Line .—- 
was by the Lawyer drawn over thoſe Words in the Will, which gave the 8 
3000], Legacy. And the Bond was altered, and a new Security given - i 

in the Name of Sir James Bateman, in Truſt for thoſe Children, and | 

the Will newly putiithed, and ſoon afterwards Sir William Hedges died. 


And if theſe Children ſhould have an equal Share of one Third of the 
. Eſtate 


Eſtate with the other Children, and alſo retain to themſelves the 3000 J. 
was the Queſtion? Twas urged to be the plaineſt Intent of Sir Milliam 
imaginable that they ſhould, and that it would be contrary to Equity 
that the Miſtake of the Lawyer ſhould fruſtrate ſo manifeſt an Intent, 


That is, where a Man lies in Extremis, or being ſurprized with Sick- 
neſs, and not having an Opportunity of making his Will, but leſt he 
ſhould die before he could make it, he gives with his own Hands his 


were therein limited. The Son's Wife dies without 


| 
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and the rather, becauſe the Obliteration was done by the Lawyer, with- 
out Sir William's Directions; twas further urged, that rather than this 
ſhould be conſtrued as an Advancement of them in Sir Milliam's Life- 
Time, fo as to make them bring it into Hotchpot, if they would come 
in for a Diſtribution of the third Part with the other Children, Equity 
ought to conſtrue it as a Deviſe of ſo much out of the Freeman's Part, 
of which he had a Power, og. the dead Man's Part, or elſe to con- 


ſirue it, as a Legacy cauſa Mortis.” 


But per Cur”. This can't be conſtrued as a Legacy canſa Mortis. A Legacy 


cayſa mortir. 


Goods to his Friends about him; this, if he dies, ſhall operate as a 
Legacy, but if he recovers, then does the Property thereof revert to 
him; but in this Caſe, the Teſtator, Sir William ated deliberately, and 
made his Election, that they ſhould take by a Gift in his Life-Time, 


and for that Purpoſe altered the Securities, and re-publiſhed his Will, 


and ſo determined that they ſhould not take it by his Will. My Lord 
faid, he believed the Intent of Sir William was, as has been ſuggeſted. 
But if Men will deliberately lay down Premiſſes, and from them draw 


falſe Concluſions, this Court has no Juriſdiction to ſet right ſuch Mi- 


ſtakes. - In this Caſe Sir Milliam, by the Advancement of them in his 


Life-Time, thought they would, notwithſtanding that, have ſhared 
equally with their other Brothers and Siſters; but it ſeems he and his 


Lawyer thereupon drew Concluſions contrary to the Law and Cuſtom Hetcbpor: 


of London. But he ſaid, that he would not compel them to throw &P** 137, 
their 3000 J. into Hotchpot, but leave them to their Election, according 2 P. Will. 


as they found the Value of the third Part. But if the third Part was of 440, Sc. and 
greater Value than to bring in 1500 J. apiece, that before they ſhould 50. 
come into any of that, they ſhould bring their 3000 J. into Hotchpot. 


Oxwith verſus Plummer. Upon an Appeal from the 


Maſter of the Rolls's Decree. 


A Upon the Marriage of his Son makes a Feoffment of certain Free- ack og 
71 hold Lands, by the Name of ſuch and ſuch Farms, in Truſt for reported, 


the Son for Life, then for his intended Wife for Life, then to his firſt 1 
Son, Oc. and for want of ſuch Iſſue, in Truſt for the right Heirs of five Sur- 


the Son. It happened that eight Acres, Part of one of theſe F arg, et Sc. 


was Copyhold, and there was a Covenant in the Deed, that 4. lr Foy 
ſhould ſurrender thoſe eight Acres to the Uſes as the Frechold Lands See 2 Chanc. 


Iſſue, whereby the if Hay 565, 


Truſt of the Feo- Simple was in the Son, who mortgages the Farm, 609, 680, 
whereof the eight Acres were Parcel, by the Name of ſuch a Farm, 85 9 
| þ 6 ide ante 8. 

with poſt 95, 96. 
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cee alſo 
121, oe! pal 
2 P. Will. 
490. 


4 4. 23 


2 Vern. 565. 
vide ib. 609, 
680, 163. 
Abr. Eq. C. 

122, Oc, 
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2 Vern. 565. 


with the general Words, all and ſingular the Lands and Tenements 
Parcel thereof, or uſually occupied therewith; Oc. but does not men- 
tion the eight Acres of Copyhold by Name, nor is there any Covenant 
in tho Mortgage-Deed to ſurrender them. The Son dies, and the E- 
quity of Redemption deſcends 1 and Heir, who is forecloſed 


by Decree of this Court, and afterwards conveys the Equity of Re- 
demption to the Mortgagee. J. the Father who made the Settlement 


being indebted to Plummer by Judgment, at the Requeſt of his Daugh- 
ter, the Siſter and Heir of his Son, ſurrenders the eight Acres of Copy- 
hold to Plummer, as a further Security; Plummer brings his Ejectment 
and has Judgment for the eight Acres. The Mortgagee, Defendant in 


Ejectment, brings his Bill to be relieved. Twas urged for the Plaintiff, 


that if Ceſtui que Truſt Mortgages Lands, and there is a Defect in the 
legal Conveyance, (as in this Caſe the Defect of a Surrender) yet that 
| ſhall be ſupply'd in Equity; for, if -afterwards the Truſtee could, by 
any Conveyance by him made of his legal Intereſt, defeat the former 
Conveyance of the Ceſtui que Truſt, no Purchaſer could be ſafe. And 


Mr. Paunceford cited two Caſes, viz. One, where a Man makes a 
Feoffment in Fee, upon a valuable Conſideration without Livery, then 
gives a Judgment to J. S. who gets Poſſeſſion, yet the want of Livery 
was ſupply'd. The other was the Cafe of Taylor and Wheeler. A 


Man ſeiſed of Copyhold Lands in Fee makes a Mortgage of them and 


Covenants to ſurrender, but four or five Years paſt, and no Surrender 


is made, then the Mortgagor becomes a Bankrupt. The Creditors 
get Poſleſſion, by Virtue of a Statute, upon a Bill brought by the 
Mortgagee. This Chancellor decreed the Mortgagee to hold the Lands 


againſt the Aſſignees of the Commiſſioners of Bankrupt — 
Lord Chancellor. In this Caſe the Copyhold Lands were never by the 
Mortgage put under any ſpecifical Lien, and if not, then this differs 


from the Caſes quoted by Mr. Paunceford. It appears that the Settle- 


ment lay before the Counſel of the Mortgagee, becauſe the Mortgage 
Deed recites it ſo, that he was not ignorant that Part of the Lands were 
Copyhold. Now, Why ſhould the Mortgagee not take a Covenant to 
ſurrender, unleſs 'twas thought the Freehold Lands were ſufficient, and 
ſo never intended to paſs the Copyhold ? And I will not by ſuch gene- 
ral Words paſs Lands againſt the Intention of the Parties. Suppoſe a 
Man grants a Farm by Name, and all his Lands, c. uſually held and 
occupied therewith ; and it happens that ſome of theſe Lands are Copy- 
hold, Will this be a Forfeiture? ſurely not. Where a Mortgagee recites 
a Settlement, in which the Copyhold Lands appear, and yet he takes 
no Care to get a Conveyance of them, nor ſo much as names them ; 
I ſhould hold, that if the Freehold Lands were ſufficient, the Copy- 
hold ſhould not paſs by the Deed, though there were no Creditor or 
Purchaſer in the Caſe : And if ſo, then the Defendant hath both Law 
of his Side, and the better Equity. And he rely d upon that ſubſtan- 
tial Difference, where there is a ſpecifick Lien, and where not ; which 


diſtinguiſhes this Caſe from that of Taylor and JYheeler. For there the 


Copyhold Lands were ſpecifically bound by the Mortgage, and the Cre- 
ditors of the Bankrupt had no ſpecifieal Lien at all upon them; "= 
10 


— 


e 


L e 
_ 


R 
—_ 
* 
6 r 
0 * 


did not lend their Money upon the Credit of thoſe Lands; but the 
Bankrupt en yer to his Creditors, they were ſcrambling for 


what they could get, So the Creditors upon Judgment had a general 
Lien only: They did not lend upon the Security of thoſe very Lands, 


but were repaying themſelves as well as they eould; and thereforo 


thoſe Cafes are good Equlty; 1 that went along with 
the legal Intereſt, there being no ſpecifical Lien, was not ſo good as 
the bare Equity only of the other Side. Godard, 
- Tis generally true, that Law and Equity together ſhall prevail 
againſt Equity only; but then tis with this Diſtinction, that the Equi- 
ty that goes along with the Law is of the ſame Nature, and as ſtrong 


as the other Equity. He took a Difference, where a Man originally 


lends Money upon a Security, and where a Man having Money due 
to him upon Bond, comes to the Debtor, and tells him he will truſt 
him no longer upon Perſonal Security only, or that if he won't give 


Equity 


him real Security, he will immediately arreſt him; and thereupon he 


aſſigns or mortgages Lands, which is the ſame Thing ; and where a 


Man, who is already truſted with Money, ſeems to grow inſolvent, 
whereupon his Creditors endeavouring to boulſter up their Security as 


well as they can, find out Copyhold Lands, and get a Surrender of 


them. For, in the firſt he truſts his Money upon the real Security, 


in the latter he does not. So the Bill was diſmiſſed, and the Decree 
of the Maſter of the Rolls affirmed. _ Font 

In this Caſe twas ſaid by Vernon, that by the Rule of Law and 
Equity both, being too hard for Equity only, it muſt be intended 
where there's no Notice. Lord Chancellor. That is no Exception. 
For he that has Notice has no Equity at all. 


Anonymus. 


Lord 


Vile ante p. 3: 


Intailed 
Lands deviſed. 
Vide ante 
Harris verſus 
Harwell. 
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2 The Caſe appeared to be thus : - 


What will E NANT in Tail, Remainder in Tail, with Remainders over. 
make a good . Tenant in Tail, having a Mind to dock the Intail, and bar the 
the Prove, Remainders, levies a Fine with Proclamation ſur Conuſance de droit 
for ſuffering a come cco, &c. to J. 8. and his Heirs, in order to make him Tenant 
gecovery- to the Præcipe; but no Uſe of this Fine was declared. Seven Years 
568. afterwards'a Prucipe was brought againſt J. S. who came in and 
1 Show. 347- vouched the Conuſor of the Fine, who vouched over the common 
8 Vouchee; and the Queſtion here was, if J. $. were a good Tenant to 
40, &. the Precipe, and the common Recovery well ſuffered, _ 
. Another Point was, if Depoſitions of Witneſſes, taken by Virtue of 
Depotzons of a Commiſſion, out of the Court of Chancery in England, for the Ex- 
amination of Witneſſes in Jrelard, in a Cauſe between the ſame Par- 
ties, and their proving Copies of the faid Fine and Recovery in Fre- 
| land, were good Evidence, and ſhould be allowed to be read as ſuch 
here, ſeeing the Witneſſes only ſwore that they were true Copies at 
the Time of their Examination. But this Objection was arthvered, 
in as much as it appeared, that thoſe Copies were kept in the Hands 
of a certain Perſon, without any Alteration =” © 8 
As to the firſt Queſtion, it was reſolved by Holt, Potrel, Powis and 
Could, that the ſaid J. S. was a good Tenant to the Præcipe, and that 
the Recovery was well ſuffered, and all the Remainders barred. 
Conftruftion This Queſtion doth ariſe principally upon the Statute of Frauds and 
of the Statute Porjuries, 29 Car. 2 c. 3. Whereby 'tis enacted, that all Declarations 
—_— o or Creations of Truſts, or Confidences of any Lands, Tenements, or 
Declarations Herediments, ſhall be manifeſted, and proved by ſome Writing ſigned 
or Truſts, Ge. by the Party, who is by Law enabled to declare ſuch Truſt, or elſe by 
his laſt Will in Writing, or elſe they ſhall be utterly void, provided al- 
ways, that where any Conveyance ſhall be made of any Lands or Te- 
nements, by which a Truſt or Confidence ſhall or may ariſe, or re- 
ſult by Implication or Conſtruction of Law, or be transferred or 
extinguiſhed, by an Act or Operation of Law, then, and in every ſuch 
Caſe, ſuch Truſt or Confidence ſhall be of the like Force and Effect, 
as the ſame would have been if this Statute had not been made. 
It was unanimouſly agreed, that this Statute did not extend to this 
Caſe iz. where there is only Cognizor and Cognizee, and that it ex- 
tended only to third Perſons; though it was objected, that in this Caſe, 
when, by the Fine, the legal Eſtate was convey'd to J. S. and his 
Heirs, and no Uſe declared of it, that the Uſe did reſult to Conuſor 
and his Heirs, and then before the Precipe was brought, the legal Eſtate 


was out of the Conuſce, by Virtue of the Statute, for transferring Uſes 
into Poſſeſſion. But Holt C. J. and Powe] held in this Caſe, that 


2 5 when 
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when a Fine is levied, or a Peoffment made to a Man and his Heits, 
the Eſtate is in the Conuſee and Feoffee, not as an Uſe, but by the 
Common Law, and may be averred to be ſo and for the Form of 
pleading the Avermont, you may ſee Cb. Ent. 219, 220, where a Eine 
- was levied, and the Conuſee in pleading averred, Cujus quidem fints 
 -pretextu prirditt J. S. fuit ſeiſitus de, &t. cum pertinem in Domi nico 
ſuo ut de feodo; and in Phowd: 4%, 478. a Feoffment was pleaded 
Habendum to. . and his Heirs for ever, cirtute cujus Feoffment idem 
A. fuit ſeiſitus de, Gr. cum pertinent in Dominico ſuo ut de feods : 
Aid ini this Caſe it plainly appears, that the Intent of the Fine was 
to make the ſaid J. S. 4 Tenant to the Præbipo, for the common 
Recovery; and when the common Recovery is effected, -a Uſe ſhall 
'ariſe by Operation of Law from the Conuſor and bis Heirs, '* from 


* 


whom the Eſtate firſt moves. 3 6 
Holt C. J. held, That Des were not within this Statute, but that 8 8 
the Statute: did reſtrain only the Operation of Truſts and Confidences 
in Chancery; but all the other Juſtiees held the contrary, and that 
Uſes were within it; for the Common Law makes no Diſtinction 
between Truſts and Confidences, and Uſes; and there was no Foun- 
dation to make a Difference between Truſts and Uſes, ſince the Sta- 
tate: 27 H. S. though they have done it in Chancery. And now, ſince 
the Statute of Frauds, 29 Car. 2. c. 3. no Stranger can take a Uſe by 
If a Eine be levied to a Man and his Heir, to the Uſe of him and Dyer 155. 
his Heirs; in this Caſe he ſhall take by the Common Law, and not by 133 3. 
way of Uſe; and in this Caſe there may be a Parol Averment, to 
prevent a reſulting Uſe to the Conuſor in Fee; for when the Fine is 
lovied, an Uſe: doth immediately ariſe, either to the Conuſor and his 
Heirs, or to the Conuſee and his Heirs; and when there is a ſubſequent 
Deed, it only ſhews what the Intent of the Parties was at the Time 
of the Fine levied, 9 Co. Dowman's Caſe: So that when a Fine is 
levied, an Uſe doth ariſe by Implication of Law to the Conuſee and 
his Heirs, and conſequently this Caſe is excepted out of the Statute, 

The Fine and Recovery here make but one Conveyance; and if the 
Uſe ſhould reſult to the Conuſor and his Heirs, it would deſtroy the 
middle Part of the Conveyance, and defeat the plain Intention of the 
Parties, which was to put the Uſe in the Conuſee; and this is evident, 
becauſe the Conuſor, by ſuffering himſelf to be vouched, has own'd it. 
And how could Tenant in Tail make himſelf Tenant in Fee, if fo be 


1 this muſt be conſtrued a reſulting Uſe? | 
"1 As to an Objection that was made, that there might be a long Time 

| between the Fine and Recovery; admitting that there had been a long 
Time between the Fine and Recovery, yet there it may be made good 
1 by a Parol Averment, before the Statute of Frauds, and by Writing 
3 * See the Caſe of Long and Buckridee, Trin. 4 Georgi, | adjudged, That the Averment of Cain 
| guidem finis pretextu, &c. is only Expreſſio eorum que tacite inſunt, & nibil operatur, and that prima 
=! facie the Fine ſhall paſs the Eſtate to the Conuſee; and to bring the Uſe back to the Conuſor, the 

; Conuſor muſt ſhew, that the Intent was not to give it to the Conuſee, for elſe the Conuſee ſhall be 


deemed to take the Eſtate by the Common Law, And this Caſe of Lord Angleſey and Alrbam was 
there held to be good Law. 
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.,termediate to the contrary. Ds. 

19 (ronld ſaid, That if f Fine: Sur Gonnſans de droit came co, & c. were 

leviod, a Uſe did reſult to the Conuſor; but if the Conuſee did grant 

and render. the Lands to the Conuſor in Tail, the Conuſed was ſeiſed 

of the Reverſion te chis ꝰ²]ÜGõů IIe. Moor 156. Djer 31. So if a 
Feoffment be made to A. and his Heirs, upon Condition to infeoff B. 

and his Heirs, without limiting, or declaring! any Uſe; in this Caſe, 

when 4. has infaoffed H. and his Heirs, an Uſe ſhall ariſe to B. and bis 

Heirs; and in all Caſes of Common Recoveries a Tenant ta the Præ- 

cipe ſhall be pfeſumed, and that as well in a. new Recovery as in 

rr . notir ban; yaovorsfl 

Depoſition As to the ſecond Point, it was dice wiſe unanimouſiy reſolved; That 
read here, theſe Depoſitions might be read as Evidence, and that the Copies proved 

and what is upon the Commiſſion were good Evidence of the Records of the Fine 

ben eb the and Recovery in Feland. Tis true, Evidenee 2229 voce is always beſt; 

dence, &c. and though: the Law indeed requires the beſt Proof that can be had, 

et when better cant be had, it is ſatisfied with that which can be 

| 14d, 1 Now, in this Caſe, there is NO Way: to fetch the Perfon out of 
Treland, Who examined theſe; Copies; no Subpana runs thither; nei- | 
ther can any Perſon; be obliged to go into Ireland, to fetch Copies from  ; 


thence: So that the Rule, that. the beſt Witneſſes Evidence muſt be 1 
had, muſt be underſtood where the Party is to ſwear a Thing of his 1 
own Knowledge; this is like the common Caſe, where the Depoſi- i 
tions of a Perſon: that is ſick or dead, or beyond Sea, are admitted as 1 


Evidence. Halt ſaid, That Witneſſes ei voce, and Depoſitions, 
might be made Uſe of to the ſame Point, and fo have the beſt Evidence 
without taking away the other Evidence, or hindering the Reading of | 
Depoſitions; and ſo is the common Courſe about foreign Affairs. 


| Sbotbolt def Biſon, de. 
Friday, 12 | 


| Ma30,1912, HE Caſe, as it appeared upon the Pleadings, was thus: William 
F.6.inCour. 1 Shot bolt, on his Marriage with Alice, Daughter of one Mr. Bi- 
lader coco, gave & Bond of 6001. to the ſaid Mr. Biſcow, with a Warrant of 

redeem, not- Attorney, to confeſs. Judgment thereon ; and this Judgment was de- 
withſtanding Pa ache on Payment of 30e J. to Alice, in Caſe ſhe ſurvived her Huſ- 
2 Aud Fine band: Afterwards, about the Year 1706, the Plaintiff agreed with Wil- 
levied. liam Shot bolt for the Purchaſe of his whole Eſtate for 900 /, whereof 
1 7001, was to be paid down; and in Regard the ſaid Eſtate was ſubject 
brances m to an Annuity of 20 J. per Aunum, during the Life of a certain Perſon, 
Lands ſhall 't was agreed that the Plaintiff ſhould retain the other 2000. in his Hands 
I to indemnify himſelf againſt the ſaid Annuity ; and that after the ſaid 
1 Chan. Ca. Purchaſe compleated, he ſhould convey back the Eſtate for a Term of 
49, 720. Years, redeemable on his Payment of the ſaid 200 J. and Intereſt, after 


See 2 Chan. C. er — yy l elt, Axter E 
the falling in of the faid Annuity. Accordingly William Spot bolt and "Mt 


1 Ver. 152, Alice his Wife, by. Indenture of Leaſe and Releaſe, and Fine, convey 
2 Yer. 36, the Eſtate to the Plaintiff and his Heirs, and the Wife at the ſame Time 
189, 662. r ts ek Wee bee delivered 
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delivered up tho Bond to be cancelled ſoon after the executing of theſe 
Deeds and Fine; in regard, Miliam Shorbolt was indebted to his Bro- 


ther Battullion Shotbols,' in the Sum of 2001; and upwards, 'twas agreed 
kor ſecuring that Sum, the Plaintiff ſhould mortgage the ſaid Eſtate 
to the ſaid Dattullion, redeemable on his Payment of the ſaid 200 J. 
and Intereſt ; and decordingly the Plaintiff executed a Leaſe of the 
Pteimiſſes, whorein reciting the Anhuity of 20 J. per Annum, and the 
Judgment to Biſcow, and that for indemnifying againſt theſe two Sums 
it was agreed upon his Purchaſe ho ſhould retain, 200 J. in his own 
Hands, and fo by Direction of Miilium Fhotdolt, the Plaintiff mort- 


gages the Premiſſes to Batrallios for” a Term, redeemable on Pay- 


ment of the ſaid 200 f. and Intereſt: Miliam dies, and Alice ſutvives 


him; and Biſcvev,” the Conuſoe in the Judgment, being likewiſe dead, 


ſhe takes out Adminiſtration to him, and now: would extend the Judg- 
ment on the Plaintiff's Eſtate; Batrnllion' Shorbolt, the Mortgagee, 


— — 1 oy a 


dinig that he only had a Title to the 200 J. ſecured by the Mort- 


gage and the Plaintiff brought an Ejectment, and recoveted at Law, 
the Annuitant being dead; and he now likewiſe brought this Bill, that 


or Payment of the 200 7; to ſuch of the Defendants as had a Right to 
receive the ſame, ho might redeem; and be let into the Poſſeſſion of 


the Eſtate. The Defendant Alice; by her Anſwer, inſiſted that the 


2001, belonged to her, by Virtue of her Judgment, which was prior 


to Battallion, the other Defendant's Mortgage, and that this 200 JT. 
was all ſhe would be able to get for the 300 J. which the Judgment 


was given to ſecure: The Defendant Battallion inſiſted, that the 
200 J. belonged to him as a Creditor, by Virtue of the Mortgage, and 
that Mlice's Title was extinguiſhed by th 

all Hands, that the Plaintiff ought to redeem on Payment of the 200 J. 
only; but whether Alice or Battallion had a Right to receive it, was 


the Queſtion; and for that this Bill was in nature of an interpleading 
Bill, he pray'd they might ſettle the Right between themſelves, that 


ſo he might not pay his Money to a wrong Hand _ 
For the Defendant Alice twas inſiſted, that this 300 J. was all the 
Provifion ſhe had; that it was expreſly taken Notice of in the Mort- 


gage, and the Retaining the 200 J. was a Security, as well againſt that, 


in caſe ſhe ſhould ſurvive, as againſt the Annuity ; that ſhe ſurviving 


her Husband, and having taken Adminiſtration to her Father the Co- 


e Fine; and it was agreed on 


nuſee, and the Judgment being prior to the Mortgage, ſhe had now 


a legal Title to lay on her Judgment, and that a Court of Equit 
bt re Folia, 9 5 Ty 

But for the Defendant Battallion twas infilted, that ſhe joining in 
the Fine with her Husband, that had extinguiſhed all her Right, by 
Virtue of the Judgment; that if ſhe herſelf had been Conuſee, there 
had been no Queſtion of it; for though a Releaſe by the Conufee of 
all his Right to the Land of the Conuſor will not prevent, or be a Bar 
to his taking out Execution after, yet ſuch Right may certainly be ex- 
tinguiſhed, that as ſuch Fine would have barr'd the-Conuſee himſelf, fo 
her joining will in Equity defeat the Intereſt of her Truſtee; that upon 
the Fine ſhe was examined, and conſerited: to part with all Right in 

| the 
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the Land; and if ſhe ſhould be allowed by this Judgment to take back 
again any Right to the Hand, that would be to derogate from her own 
Grant. They agrec 20 
leaſa, would not extinguiſh her Intereſt in the Judgment; but the Fine 


— 
. 
r 


wherein ſhe join'd, carry'd away all her Right and Intereſt in the 


TLaud. That at the levying of the Fine ſhe had delivered up the Bond; 
and though that neither would iche ſufficient to bar her without the 
Fine; yet twas an Argument that ſhe relinquiſhed her Security, and 
that dhe Reaſon of taking Notice of the Judgment in the Mortgage 
was, becauſe that was ſtill ſtandinig aut as a legal Lien upon the Land: 
That her Father being then dead; and ſhe having taken out Admini- 
ſtration to him, twas proper for: the Purchaſer to ſecure himfſelf as far 
as he could againſt it: That if it had been intended the Security for 


the 300 J. ſhould be continued, the Purchaſer would have, retained the 


300 J. in his Hands for that Purpoſe; and that 200 J. only being re- 
tained, was an Argument they never intended the Purchaſer ſhould 
be charged with that, which was not an adequate Security for the 


1 re 12 
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And the Lord Keeper was elearly of that Opinion, and decreed the 


Plaintiff ſhould be admitted to redeem, and ſhould: have his Coſts; 


and that the Defendant Battallion had the Right to the 3001, as an 


honeſt Creditor; and decreed accordingly, That the Plaintiff ſhould 
have his Coſts, and the Defendant: Alice to procure Satisfaction, to be 
acknowledged on the Judgment, at the Defendant's Coſt. 
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d, indeed, that her joinipg in the Leaſe and Re- 


Of Contin- 
gent Re- 


dads. ant ſwer only, for the Opinion of the Court; and upon reading ſe- 


reſulting Uſes. Veral Deeds, it appeared to be thus: Robert Howard ſeiſed of an Eſtate 
See 1 Ch. Caſ. of Inheritance by Indenture in 1677, covenants to levy a Fine thereof 


27, 296. 


2 Chan. Car, to one Cure and Broadſtreet, and their Heirs, to the Uſe of himſelf 


26, 231. for Life; and after, to ſuch Uſes, Intents and Purpoſes, as he ſhould 
1 88% 228: by any Deed or Writing under his Hand and Seal, executed in the 
D 108, / x. . 4 . 7. 4 AY Op — 
276, 366, Preſence of two or more credible Witneſſes, during his natural Life, 
me 5 direct and appoint, and for want of ſuch Direction and Appointment, 


294, 436. : | : : | 
2 Vent. 312, and the ſaid Robert Howard; afterwards intermarrying with one Vi- 


361. nefrid, by whom he had Iſſue Robert, and the ſaid Robert his Father 
being ſeiſed in Right of his ſaid Wife of other Lands of Inheritance, 

they, by Indenture of Leaſe and Releaſe, and Fine duly levied thereon, 

grant and convey theſe Lands to Truſtees and their Heirs, to the Uſe of 

Robert the Father for Life, and after to Winefrid for Life, Remainder 

to the Wife of Robert the Son, and the Heirs Male of his Body iſſuing, 
Remainder to the right Heirs of the Survivor of them, the ſaid Robert 

the Father and VMiuefrid the Wife, for ever; afterwards, upon the Mar- 

riage of Robert his Son with Mary Anne his Wife, one of the Defen- 

dants, by.Indenture of Leaſe and Releaſe, 9th and 10th 72% 1698, be- 
I | | twecn 


HIS Cauſe came on to be heard by Conſent, upon Bill and An- 


in Truſt for him and his Heirs; and a Fine was levied accordingly ; 
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tween Robert Howard the Father, and Minefrid his Wife, and Robert 
Thirſon of the firſt Part, une Broadſtreet, Daughter and Heir of 
Broadftreet, the ſurviving Truſtee in the Deed of 1677, of the ſecond 
Part, Mary- Anne Woolf of the third Part, and others of the fourth 
and fifth Parts, in Conſideration of a Marriage between Robert the 
Son, and Mar- Anne Ioolf; and of 4000 l. Portion, and other Con- 


ſiderations, Robert the Father, and Vinefrid the Wife, and Robert 
the Son grant, releaſe, and convey ſeveral Lands, Tenements, and He- 
reditaments, therein particularly mentioned, being as well thoſe where- 


of Robert the Father was at firſt ſeiſed, in Right of the ſaid Minefrid 


his Wife, as others whereof he was ſole ſeiſed in Fee, to Truſtees and 


their Heirs, to the Uſes following, iz. as to Part, to the Uſe of Robert 


the Father, for 99 Years, if he ſhould ſo long live; Remainder to 
Truſtees and their Heirs, during his Life, to ſupport contingent Re- 


m-inders ; Remainder to the Uſe of Minefrid for Life; Remainder to 


Robert the Son for 99 Years, if he ſhould ſo long live; Remainder to 
Truſtees during his Life, to ſupport contingent Remainders; and as to 
the other Part to the Uſe of Robert the Father, and Miuefrid his 


Wife, for their Lives, and the Life of the longer Liver of them; Re- 
mainder to Robert the Son for 99 Years, if he ſhould ſo long live; Re- 


mainder to Truſtees and their Heirs, during his Life, to ſupport con- 


tingent Remainders; Remainder as to the other Part, to Robert the 
Son, in Poſſeſſion for 99 Years, if he ſhould ſo long live, Remainder 
to Truſtees and their Heirs, during his Life, to ſupport contingent Re- 


mainders; Remainder to Mary-Aune for Life, for her Jointure ; Re- 
mainder of the whole, as the ſeveral Eſtates before limited ſhould re- 


ſpectively determine, to the firſt Son of the Body of Mary- 4nne to be 
| begotten, and of the Heirs Male of the Body of ſuch firſt Son lawfully 


iſſuing, and ſo to the ſecond and other Sons in like Manner; Remainder 


to the Heirs Male of Robert the Son; Remainder to the right Heirs of 


Robert the Father for ever; and Robert the Father covenants, that he 
and Winefrid his Wife, would levy a Fine of all the ſaid Lands, to 


the Uſes before mentioned, and by the ſame Indentures, une Broad- 


ſereet, by the Direction of Robert the Father, grants, releaſes, and con- 
veys, and he ratifies and confirms all the Lands, by the Deed of 1677, 


limited to her and Broadſtreet, and their Heirs, to the Uſe of Robert 


the Father, for 99 Years, if he ſhould ſo long live; Remainder to 


Truſtees during bis Life, to ſupport contingent Remainders with other 
Remainders over to the right Heirs of the Father for ever. A Fine was 


accordingly levied, and the Marriage took Effect, and they had Iſſue 


Milliam a Son, and JVinefrid a Daughter; then Minefrid the Mother 


dies, and then Robert the Son dies, then Robert the Father 15 Zanuary 
1706, makes his Will, and thereby deviſes all his Lands, Manors, Te— 
nements and Hereditaments in Poſſeſſion, Reverſion, Remainder or Ex- 
pectancy whatſoever, to Charles Baggot, Richard Baggot and others 

and their Heirs in 'Truſt, by the Sale or Mortgage, to raiſe ſo much as 
would be ſufficient to pay his Debt, and the Legacies thereby given 

and gives ſeveral Legacies to the Amount of 3oool. and upwards and 
makes Mary his then Wite Executrix, and dies conſiderably indebted ; 
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and ſome Time after his Death, Villiam the Grandſon dies, without 
Iſſue, and now the Bill was brought by the Creditors and Legatees of 
Robert the ſaid Father, againſt Mary his Executrix, and Mary- Anne 
Howard and Jinefrid her Daughter, Charles and Richard Bageor, 
and others, to have a Satisfaction of their Debts and Legacies, purſu- 
ant to the Will of old Robert: The Defendant Mary- Anne Howard 
ſets out the Indentures of 9 and 10 July 1698, and inſiſts in Behalf of 
Vinefrid her Daughter, that the Remainder of all that was thereby 
limited to Robert the Father, for 99 Years, with Remainder to his 
right Heirs, veſted in inefrid her Daughter, as Heir to William her 


A Brother, as a contingent Remainder by Purchaſe, and ſo not ſubject to 


Purchaſe bars Robert the Father's Diſpoſal by Will, and whether they were, and 


a Deviſe, &c. how, many, and which of them was ſo ſubject, was the only Queſtion; 
aud firſt, as to the Lands limited to Robert the Father for Life, with 
the laſt Remainder thereof to his own right Heirs, there was little or 
no Queſtion made of it; but that it was the old Reverſion in Fee in 
bim, and conſequently liable to be diſpoſed of as he thought fit ; but 
as to the other Lands limited to him for 99 Years, with ſuch Remainder 
to his own right Heirs, there were very ſolemn Arguments, how far 
he had a Power over it, and that was divided into three Points. 
_ Firſt, Whether if theſe Lands not comprized in the Deeds of 1677, 
and whereof he was ſeiſed in Poſſeſſion at the Time of the Marriage 
Settlement upon his Son, the Remainder to his right Heirs, ſhould be 
looked upon to be the old Reverſion, and ſo under his Power of de- 
viſing e 5 5 3 
Secondly, Whether if the Lands comprized in the Deed of 1677, the 
Remainder to his own right Heirs, ſhould be looked upon to be void, 
and the old Reverſion veſted in himſelf, and ſo paſs by his Will? 
Thirdly, Whether the Remainder to the right Heirs of the Survivor 
of the ſaid Robert the Father, and Winefrid his Wife, was capable of 
being ſettled to the Uſes therein limited, and if ſo, whether the Re- 
mainder to the right Heirs of Robert the Father was ſo veſted in him, 
aas to be ſubje& to his Will 2 Es Na 
Firſt Point. As. to the firſt Point 'twas argued, that this Remainder to the right 
See 2 Vem. Heirs of Robert the Father was a contingent Remainder, and veſted in 
11 8 s. his right Heir by Purchaſe, and was no Part of the old Uſe reſulting to 
- himſelf, and conſequently not liable to his Diſpoſition by Will, and fo 
this Caſe differed intirely from the Caſes of Fexwick and Mitford, and 
Pibus and Mitford ; for in theſe Caſes there was no Diſpoſition at all 
made of the old Uſe during his Life, fo conſequently his right Heirs 
could not be Purchaſors; and the Reaſon they conſtrued the old Uſe to 
continue in him during his Life was, becauſe .it might happen that all 
the Eſtates might be determined during his Life, and then there would 
be no Perſon to take the Freehold whilſt he lived, becauſe he could 
have no Heirs till after his Death; and it might happen, that all the 
"Eſtates might determine in his Life-time ; and as he had made no Dif- 
poſition of the Uſe during his Life, ſo the Uſe during his Life continued 
in him, and that upon Determination of the intermediate Eſtates being 
united, and conjoined with the Remainder to his right Heirs, made it 
| 4 one 
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'Truſtees, during his Life, to ſupport contingent Remainders, the Law 
ſhall never, againſt his own expreſs Limitations, bring back the Uſe 
to him again during his Life; for then it muſt take it out of the Tru- 
Nees, to whom he has by expreſs Limitation given it, during his 
Life, he has no Eſtate of Frechold to unite and conſolidate with the 
Remainder to his own right Heirs, and conſequently they can't take 


by Deſcent from him, but muſt take as Purchaſors, and then he had 


no Power to ſubject this Remainder to Debts or Legacies by his Will. 
As to the ſecond Point, whether the Remainder to his own right 8. nd Point. 


| Heirs of the Lands, compriſed in the Deed of 1677, was a void Re- 
mainder, and veſted in himſelf as Part of the old Uſe ; this, they 


ſaid, was a much ſtronger Point; for beſides that the Limitation to 
himſelf is only for 99 Years, as the former Limitations were, the le- 
gal Eſtate of this Part of the Lands was ſtanding out in the Truſtee, 


and then there can be no Pretence of any reſulting: Uſe to him for his 


Life, for nothing moved from him, but the whole Eſtate was in the 
Truſtee, and paſled from him to the ſeveral Uſes, and fo he being a 


Stranger, might by Will limit the Remainder to the right Heirs of old 


Robert, ſo as to make 'em capable of taking by Purchaſe, ſince there 


could be no Uſe remaining to him, after the Settlement, when it had 


none before ; and it was urged ſtrongly, that for another Reaſon the 
right Heirs might be Purchaſors of this Part of the Eſtate, for by the 


Deed of 1677 the Uſe was limited to him but for Life only, and af- 


ter his Death to ſuch Uſes, Intents and Purpoſes, as he ſhall direct 
and appoint, and for want of ſuch Direction and Appointment, to his 
own right Heirs ; ſo that he had Time, during his whole Life, to make 
ſuch Appointment, and conſequently the Eſtate in the mean Time muſt 
be lodged in the Truſtees to ſupply ſuch Appointment when it comes, 
and then he only having an Eſtate for Liſe in theſe Lands, could not 
make good any of the Limitations in the Settlement of 1698 beyond 
his own Life ; for ſuppoſe he ſhould afterwards have made an Appoint- 
ment purſuant to his Power, this muſt have taken Place of the Settle- 
ment, and defeated all theſe Uſes as to this Part of the Land; becauſe 
he had Power during his whole Life to make that Appointment, and 
conſequently during his Life the Eſtate mult continue in the Truſtees, 
to anſwer and ſupply that Power; and ſo is Co. 10. 85. expreſly 


In 


TY 
li 


| — — 
—— — 2 = \ | 
- — 2 — — — — 1 * 
— — — — — — — — — —— —e—n' — — — = = 
— = — * _— -- — — — - a 2 — 
: - == I Ez a | — 

_ — — 2 — = 2 a- — — 

— - — a = * — — © — 1 2 
— — > — — — N : . 
wy 2 — cat 
aCCuc r St — — 2 x PY : 
. 


Ti With 


17 


„379. 


4 * Ba * 2 


Term. J. Mich. 9 ANN, in Chancery. 


own right Heirs, they muſt take by Virtue of the Appointment, and 


Eſtate by Deſcent to his Heirs, when he had no Fee nor legal Eſtate 
in himſelf, but a bare Power of appointing the Uſes, which muſt after 


Third Point. 


Contingent 
Remainder. , 
2 P. Will. 


— 


in Point. But they urged further, that this very Settlement of 169 


of thoſe very Lands, and tis ſaid to be by Direction and Appointment 
of Robert Howard the Father, who had ſuch Power of appointing, ſo 


it can't be taken to be other than an Appointment in Purſuance of 


his Power, and then the Eſtate lodging in the Truſtees to ſupply and 
anſwer ſuch Appointment, when he limits the laſt Remainder to his 


conſequently muſt take as Purchaſors, becauſe the Eſtate was lodged 
in the Truſtees to anſwer ſuch Appointment ; and the Father had only 
the bare Power of appointing the Uſes, and ſo can never derive an 


draw out the Poſſeſſion from the Truſtees according to theſe Uſes. 
As to the third Point, 'twas argued, that the Remainder of Mine- 


frid's Inheritance, limited to the right Heirs of the Survivor of her 


and Robert her Husband, was a contingent Remainder ; and Robert 


the Father being the Survivor, the ſame veſted in his right Heirs by 


Purchaſe, and conſequently not ſubject to his Diſpoſition by Will, and 
they infiſted that the Fine levied by Robert the Father, and Winefrid 


the Wife in 1698, had not barred or deſtroyed that contingent Re- 


mainder, becauſe of the intermediate Eſtate 'Tail to Robert the Son, 
which was ſufficient to preſerve it; and then the Fine enured only as a 
Grant of what they might lawfully grant, and did not any ways 


touch or affect this Remainder. 


Feontra. 


Firſt Point. 


On the other Side twas argued by Prat and, others, as to the firſt 


Point, that this was within the Reaſon of the Caſes of Fenwick and 
Mitford, and Pibus and Mitford, and that here was a reſulting Uſe 
to him during his Life, becauſe it might happen that all the interme- 
diate Eſtates might determine before his Death ; for ſuppoſe the 'Tru- 


ſees during his Life, to ſupport the contingent Eſtate, ſhould forfeit 


their Eſtates and all Eſtates determine, what then would become of 


the Freehold during his Life ? For his Heirs could not have it, and 


Second Point. 


ſo he himſelf muſt have it as Part of the old Uſe undiſpoſed of ; 
which being conjoined with the laſt Limitation to his right Heirs, 
will make an intire Fee in himſelf, and conſequently his right Heirs 
can't be Purchaſors, any more than it he had no Limitation at all of 


the Fee in him. 


As to the ſecond Point 'twas argued, | 
Firſt, 'That the laſt Limitation in the Deed of 1677, being to the 


Truſtees and their Heirs, in Truſt for Robert and his Heirs, was exe- 


cuted to him in Poſſeſſion as abſolutely, as if it had been ſaid to the 
Uſe of him and his Heirs ; for the Statute makes no Difference between 
an Uſe and a Truſt, but mentions them promiſcuouſly ; and this, upon 
reading the Deeds, ſeemed to be given up as a clear Point. 

Secondly, Admitting it ſhould not be ſo, but that the legal Eſtate con- 
tinued in the Truſtees, yet, in a Court of Equity, it muſt be look'd up- 
on as if he himſelf had been in actual Poſſeſſion, and made ſuch Settle- 
ment; for that a Truſt in this Court was conſidered by the ſame Wy, 

4 an 


$ — 
was an abſolute Appointment in Purſuance of his Power; for the Heir 
of the ſurviving Truſtee was a Party to it, and joins in the conveying 
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and capable of the ſame Limitation as the Poſſeſſion was at Law, and 
no Manner of Difference betwixt them. ä 
Thirdly, That till an Appointment made, twas the Uſe of him and 


his Heirs, and an Appointment was always wanting till it was made ; 


and that he had good Power to diſpoſe and ſettle the Remainder of 


theſe Lands to the Uſes in the Marriage- Settlement, becauſe there was 
no Appointment thereof before, and conſequently nothing to hinder 
him from diſpoſing thereof as he thought proper. N 

But Fourthly, Admitting the Settlement in 1698 ſhould be con- 
ſtrued to be an Appointment, purſuant to his Power, yet 'twas only a 


partial one, and made no Diſpoſition of the Uſe during his Life; for 


if the Truſtees to ſupport contingent Remainders ſhould forfeit their 


Eſtate, or have joined with theſe in Remainder, in conveying their 
Eſtate, and then all the intermediate Eſtates had determined, yet 


here would remain an undiſpoſed Uſe during his Life; for of that he 


had made no Appointment, and then that being united with the laſt 
Limitation to his own right Heirs, makes an intire Fee in himſelf, and 


conſequently his Heirs muſt have taken it by Deſcent, and not by Pur- 
chaſe; and then he had good Power over it, and the Diſpoſition of his 


Will muſt ſtand. 


As to the third Point, 'twas urged, that this Fine by the Husband Third Point. 


and Wife in 1698, deſtroyed or gave away the Remainder to the right 
Heirs of the Survivor of them, becauſe they both joined in it; and 


in Albany's Caſe it is faid, that a common Fine deſtroys all Rights, 


all Titles, all Poſſibilities, both preſent and future; and if ſo, the Fine 


in this Caſe, which is of ſo much a higher Nature, muſt do it 4 for- 


. 
Secondly, This Fine eſtops the Heir to claim the Eſtate againſt the 
Fines of his Anceſtor ; he can't ſay that partes finis nihil habuerunt, 
but is thereby totally barr'd and eſtopped from claiming it. 
Thirdly, 'That this was no contingent Remainder ; or if it was, yet 
Robert the Husband ſurviving, the Contingency was then at an End, 
and then his Heirs muſt take it ; but then he having an Eſtate in Fee 
therein, they could not take it but only by Deſcent, for then the whole 
Fee was veſted in him, and conſequently he had good Power to ſubject 
it by his Will to the Payment of his Debts and Legacies. 


Lord Keeper after all ordered a Caſe to be ſtated on theſe ſeveral Curie. 


Points out of the Deeds, and then he would conſider of them and give 
his Opinion, and if it were neceſſary, would deſire the Aſſiſtance of 
ſome of the Judges in it; but inclined pretty ſtrongly, that old Robert 
had Power to ſubject all theſe Lands by Will as his old Reverſion un- 
diſpoſed of, and ſaid they might argue to the contrary from Sun-riſing 
to Sun-ſetting, but he thought they would not alter bis Opinion, 
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See S. C. Abr. 5 


Eq. 112. 


Where a De- Hs Cauſe came on to be heard by Conſent, and was thus: The 


viſe, on Con- 
dition not to 
marry with- 
out Conſent, 
Sc. ſhall be 


an abſolute 
 Deviſe. See 


3 Chan. Caſ. 
22, 58, 138. 
2 Chan. Rep. 


23, 95 


1 Vern. 20. 


2 Vern. 293, 


357» 452» 


572, 720. 
See 2 P. Will. 
P. (626) & 
(628.) 


Settlement or Proviſion for his Wife; and ſo the Defendant, the Heir 


without her Mother's Conſent, yet that could not divert or bring back 


See Abr. Eq. 
9893 


the Daughter attains the Age of 21, and afterwards, without the Con- 
ſent or Privity of the Mother, intermarries with the Plaintiff, who is 


* 


* 
x 
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Defendant's Father by his Will in Writing duly atteſted, deviſed 
to the Defendant, who was his Heir at Law, and to his Heirs, all his 
Lands, Tenements and Hereditaments, in the County of B. except 
ſuch and ſuch Part thereof, charged and chargeable with the Sum of 
2500 J. to his Daughter (ſince married to the Plaintiff) at her Age of 
21, or Marriage, which ſhall. firſt happen, and deviſed the excepted 
Lands in 'Truſt to be ſold for the Payment cf his Debts, provided 
that if his ſaid Daughter ſhould marry in the Life of her Mother, 
without her Conſent firſt had in Writing, 500 J. of the ſaid 2500 J. 
ſhould ceaſe, and ſhould be applied towards Payment of his Debts, 
charged upon the ſaid excepted Lands, and appoints his Wife to be 
Guardian of his ſaid Daughter, and makes her Executrix and dies; 


a Gentleman of ſome Eſtate, and called to the Bar, but had made no 


at Law, refuſed to raiſe or pay any Part of his Siſter's Portion ; and 
inſiſted likewiſe, that by her Marriage. without her Mother's Conſent, 
5001, Part of her Fortune, was become forfeited : Whereupon the 
Plaintiff brought the Bill, to have the whole Portion raiſed and paid 
by a Sale of the Lands charged therewith, % 

For the Plaintiff twas inſiſted, That upon the Daughter's attaining 
the Age of 21, the whole Portion became veſted in her, and that ſhe 
might then have demanded it; and though ſhe afterwards married 


the Portion which was before veſted and ſettled as an Intereſt in her, 
for that Conſent in all Reaſon could be carried no farther than during 
her Minority, or until ſhe attain the Age of 21; during which Time 
ſhe was appointed to be under the Care and Tuition of her Mother ; 
and fo long it might be reaſonable to reſtrain her Marriage, without 
her Mother's Conſent, but not after: And though the Words are, If 
ſhe marries without her Mother's Conſent during her Life, yet that 
muſt be taken only if her Mother be living during the Time ſuch 
Conſent was neceſſary, that is, during her Minority, for which Time 
ſhe was to be under the Mother's Guardianſhip ; but upon her attain- 
ing her Age of 21, the Power of her Mother as Guardian ceaſed, and 
conſequently it was never intended to confine her beyond that Time, 
to her Mother's Conſent in Marriage: That here was no Deviſe of the 
500 Il. over, and ſo it muſt be only taken to be i Terrorem, according 
to the Reſolution in Fry and Porter's Caſe; and conſequently the 
Plaintiff ought to have the whole Portion raiſed by Sale of the Lands 
charged therewith, unleſs the Defendant would otherwiſe provide for 
the Payment thereof, 
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On the other Side, twas inſiſted for the Defendant, that Cnjus eſt 
dare ejus eft diſponere, that a Man may impoſe what Terms and Con- 
ditions he thinks fit, in the Diſpoſal of his Eſtate; that here he has 
expreſly made the Mother's Conſent requiſite, during her Life; and 
to ſay the whole Portion veſted in the Daughter upon her attaining 


the Age of 21, is nothing to the Purpoſe; for tho it did, yet without 


Queſtion the Condition may bring it back again; as if a Feoffment in 


Fee be made upon Condition, here the Eſtate is veſted, yet the Breach 


of the Condition will fetch it back again out of the Feoffee; and when 


the Deviſor has in expreſs Words reſtrained her from marrying without 


Payment of the Debts, in Eaſe of the other Part of the Teſtator's 


her Mother's Conſent, during her Life, you won't reject ſurely this Con- 
dition, and give her the whole Portion, without any Regard to her 
obſerving the Terms of it: Beſides, here is a Deviſe over; for upon 

her Marriage without her Mother's Conſent, the 500 J. is to go towards 


Eſtate, made liable thereto; and though there were no ſuch Deviſe 


cover, yet the 500 J. is forfeited by her Violation of the Condition an- 


nexed to it; and ſoit was held in the Caſe of Bennet and Lord S$olisbury. 

by EE 8 X LESS 2 Vent. 365. 2 Vern. 223. 
Lord Keeper. This Portion did not veſt in the Daughter preſently ; 

for tis not given to her generally to be paid, or payable at ſuch a Time, 

but tis given to her at the Age of 21, or Marriage, ſo that before that 


Time no Intereſt or Right to it is veſted in her; but here ſhe attained 
the Age of 21, and J take it clearly, this is not a particular or preſent 
Legacy, but is to be raiſed out of the Lands, and fo muſt have the 


ſame Conſtruction as a Deviſe of the Lands themſelves would; and 
I think the Diſtinction, that where there is no Deviſe over, that the 
Condition ſhall be taken to be only iz Terrorem, is a great deal too 
wide, for here in Effect is no Deviſe over; for though it be to go to- 


wards Payment of Debts, yet here appear no Creditors to be concerned, 
none that are in Danger of loſing their Debts, and fo I ſhall conſider 


it as it ſtands upon the Condition itſelf: And I think in this Caſe the 
Plaintiff muſt have her whole Portion, for the Teſtator has appointed 


two Times, Marriage or 21, to intitle her to it, and which ſocver of 


them firſt happened, gave her a Right to it; and here ſhe has attained 
her Age of 21, and that ſingly gives her a Right to it: Indeed, if the 
had married beſore that Age, ſhe muſt have had her Mother's Conſent, 


otherwiſe ſhe was to loſe 500 J. but when ſhe attains her Age, and 
marries after, her Title to the whole is accrued, which was compleat 


by her attaining that Age; it is not to be impeached after by her 


See Abr. Eq: 
C119 
Skinner 285. 


Curia. 


Marriage, without her Mother's Conſent; for as her Marriage by her 


Mother's Conſent was one Title, ſo her attaining the Age of 21 was 
another Title, and which ever of them firſt happens, intitles her to 
her own Portion; and ſhe having attained the Age of 21 firſt, her 
Title to the Portion now veſts wholly upon that; and ſo there muſt 


be a Decree for Sale of ſo much of the Lands as will be neceſſary for 


that Purpoſe, unleſs the Defendant will otherwiſe ſecure the Payment 
of it : But the Money, when raiſed, muſt be brought before the Maſter, 
till the Plaintiff makes a Settlement on his Wife for ſuch Purpoſe ; 

he 
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28 Term. F Hill: ꝙ ANNE, in Chancery. 
he is likewiſe to bring his Title- Deeds before the Maſter, to ſee what 
Proviſion he can make for her. FFF 


* 
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Kittſon verſus Kittſon & al. 


Eodem Die. R. Francis Kittſon, Coach-Maker, being a Citizen and Freeman 
33 of London, and ſeiſed of a good real Eſtate, and alſo poſſeſſed of 
to Freemens And-intitled to a conſiderable Perſonal Eſtate, makes his Will the 2oth 
3 September 1711, and thereby deviſes to his Wife qune Kittſon the 
E dell Plaintiff, for Life, all his Lands, Tenements and Hereditaments what- 
her cuſtomary ſoever, At Ing uille-Gr EC, in the Pariſh of Eglin, and County | of Surręy - 
xk bong and after her Death he deviſes the ſame to his Nephew Edward Kittfor 
132. of Henley, and his Heirs for ever; and after ſeveral Legacies and Be- 
2 Vern. 110. queſts, he goes on, [tem as to the Houſe wherein I now dwell, toge- 
1% & 2, ther with all my Stock of Timber and other Stock, Goods, Chattels, 
| Loefſes 2 Debts, and Perſonal Eſtate whatſoever and whereſoever, I give and 
Vide ante, deviſe unto my ſaid Wife Anne Kittſon for her Life, with Power to her 
to diſpoſe of 5001, Part thereof, at her Death; and after her Death, 

I give and deviſe all my ſaid Stock, Goods, Chattels, and Perſonal 

Eſtate, except the ſaid 500 J. to and amongſt my Siſters, Elizabeth 
Kitiſon, Elizabeth Thorpe, and ſeveral others of the Defendants : 
He likewiſe gives to his Wife for Life all his five Houſes in Hedge- 
Lane, and after her Death he gives the ſame to his ſaid Nephew 
Edward Kittſon, his Executor and Adminiſtrator, and makes his ſaid 
Wife and Mr. Robins Executors, and dies; Mr. Robins alone proves 
the Will, and the Widow brought this Bill againſt him, and alfo againſt 
the ſaid Edward Kittſon and Elizabeth, and the reſt of the Reſiduary 

| Legatees, and alſo againſt one Edward Kittſon, who was Heir at Law 
to the Teſtator, to eſtabliſh the Will, and to have the Lands and Eſtate 
at Ingnille-Green quieted to her for Life, and likewiſe the five Houſes 
in Hedge-Lane; and alſo to have one Moiety of the Perſonal Eſtate, 
and her Widow's Chamber as her own for ever, by Virtue of the Cuſtom 
of London, as a Freeman's Widow, there being no Children; and to 

have the other Moicty of the Perſonal Eſtate for Life, by Virtue of 
the Will, and diſpoſing 500 J. thereout at her Death. The Defendant 

' Robins anſwered, and ſubmitted to do as the Court ſhould direct; the 
other Defendants likewiſe anſwered and inſiſted, that the Plaintiff 
ought to make her Election, to take either by the Cuſtom of London, 

or by the Will, and not by both, and brought a Croſs Bill to that Pur- 

' Poſe, and to have an Account; and as to Edward Kittſon, the Bill was, 
that in caſe the Widow ſhould elect to take by the Cuſtom of London, 
that he might be let into the immediate Poſſeſſion of the Eſtate at In- 
guille-Green, and the five Houſes in Hedge- Lane; and as to the reſt, 
that in caſe of ſuch Election, they might have a Moiety of the Per- 
ſonal Eſtate forthwith. —— 

For the Widow 'twas inſiſted, That as to the Eſtate of Inheritance at 
Tagnille-Green, ſhe had brought the Heir at Law before the Court, to 
eſtabliſh the Will againſt him, and alſo againſt the Deviſce in Remain- 


der, and that there could be no Colour to take away the Eſtate for * 
3 that 


ä dt. th. * mn th. hi. 
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Term. J. Hill. 9 ANN, in Chancery. 


that Part of the Eſtate being expreſly and ſpecifically deviſed to her 
for her Life, and the Deviſe thereof collateral and independent of the 
Deviſe of the Perſonal Eſtate ; and as to the Perſonal *twas inſiſted, 
that the Teftator muſt be ſuppoſed to know that he was a Freeman, 
and that as ſuch he had not Power at all over a Moiety thereof, but 
that by his Death the ſame veſted in his Widow as her own for cver, 
and conſequently when he deviſed all his Perſonal Eſtate, that could 
be intended no more than he had a Power over, which was his own 
' Moiety ; as to the other Moiety, 'twas none of his to diſpoſe of, nor 
could he by bis Will make better or worſe his Wife's Title thereto, 
ſo his Deviſe of all his Perſonal Eſtate muſt be meant, all he had a 
Power over, all he could give, not what this Cuſtom of London had 
already given her, and conſequently ſhe muſt take her own Moiety 
by the Cuſtom, and the other by his Will OT 
On the other Side twas argued, that the Plaintiff was very unrea- 
ſonable in her Demand, that in this Court, wherever a Perſon had a 
Debt owing to him, and the Debtor by his Will gave any Thing which 
was Equivalent to or more than the Debt, it had always been allowed 
to go in Diſcharge and Satisfaction of the Debt, much more in this 
_ Caſe of a Cuſtomary Part, which was in the Nature of a Debt or De- 
mand out of the Teſtator's Perſonal Eſtate, and ſo when he gives her 
all his Perſonal Eſtate for Life, it muſt be ſuppoſed he intended it in 
Satisfaction of her Moiety thereof, due by the Cuſtom of London; 
that 'tis plain in this Caſe he intended her the Power of diſpoſing of 
500l, only of his Perſonal Eſtate, and no more, for he not only gives 
her no more to diſpoſe of at her Death, but when he comes to diſ- 
poſe of the Reſidue he takes it up, and ſays all the reſt of my Perſonal 
Eſtate, except the 500 J. I give and deviſe to the Defendants ; ſo that 
tis plain he intended ſhe ſhould have Power to diminiſh or leſſen his 
Perſonal Eſtate no more than the 50 J. only; and though this De- 
viſe could not debar or exclude her of her Cuſtomary Part, if ſhe 
thinks fit to elect it, yet ſhe ought not to take both; and of this there 
can be no Doubt, ſince the Caſe of Heron and Heron, where Sir John EG 
Heron had canton'd out his Real and Perſonal Eſtate among his 8 „ 
Children and Wife, and after his Death, my Lady Heron would have Eq: C. 203. 
had not only what was ſo given her by her Husband, but alſo the cuſto- 
mary Part of a Freeman's Widow; but was decreed by Lord Cewper to 
make her Election, and that ſhe ought not to claim both, and the Caſe Xe br kg, 
of Lawrence and Lawrence was cited to the ſame Effect. And e 
Lord Keeper was clearly of this Opinion, and pronounced the De- gee 2 Vern. 
cree accordingly; but held, as to the Eſtate at Inguille- Green, it had 365: 
no Dependance upon, or Relation to the Deviſe of the Perſonal Eſtate; . | 
but that though ſhe made her Election, (as ſhe did in Court to take by creein that 
the Cuſtom) yet that the Deviſe of that Eſtate continued good to her Cute vas 27 
for Life; though it was urged, and Mr. Vernon and Hoe ſaid privately yersd in the 
between themſelves, that upon her electing to take by the Cuſtom, ſhe Houſe of 
ought to have no Benehit at all of the Will, but that Edward Kittſon, A 
the Deviſee in Remainder, ought to be let into Poſſeſſion of that Eſtate 
immediately; but his Lordſhip held otherwiſe, and as to the five 


I _. . Houſes 
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Houſes in Hedge- Lane, they being Leaſehold, were decreed to come 
in with the reſt of the Perſonal Eſtate to be ſold, and the Money di- 
vided accordingly. . Or 23 oh SOULS. 514 EEG 
But as to them the Court ſeemed not to have apprehended the 
Caſe rightly z for they being expreſly given to the Widow for Life, 
and after her Death to Edward Kittſon, together with the Eſtate at 
Inguille-Green, they. ought, as it ſeems, to have gone. accordingly ; 
for by the Decree for the Sale of em, the Remainder to Edward 
Kittſon is deſtroyed, which ſurely the Court never intended, whatſo- 
ever they thought fit to do as to the Widow's Eſtate for Life therein; 
for if the Eſtate for Life to the Widow of the Lands of Inheritance 
were good, it ſeems, ſo muſt the Deviſe of all theſe Houſes, being 
expreſly deviſed to her, before he came to the Deviſe of the Refiduam, 
_ otherwiſe there is an Injury done to Edward Kittſon's Remainder 
therein, but this was not taken Notice of, or explained by the Court. 
I ̃bere was another Point in the Caſe, which was this; Fraxcis Kitt- 
| Remainder of ſon about three Years ago purchaſed the Remainder of a Mortgage 
nde Hl Term of 1000 Years, in an Eftate at Egham, of one Booth, which 
Eſtate. Booth had a Decree of Forecloſure againſt one Fane Reading, the 
8 Heir at Law of the Mortgagor; that upon Payment of 20 J. to be put 
out by the Senior Maſter of the Court of Chancery, the ſaid Jane 
| Reading ſhould within fix Months after ſhe came of Age, releaſe and 
i | convey the Inheritance, and Equity of Redemption to Booth, his Heirs 
| and Aſſigns, unleſs Cauſe ſhewn within ſix Months after ſhe came of 
Age. That Term was aſſigned to the Defendant Robins, in Truſt for 
Mr. Kittſon, to attend the Inheritance when it ſhould be conveyed; 
but the 20 J. was never paid, and no Conveyance yet made of the In- 
heritance, and whether this ſnould be looked upon as Real or Perſonal 
Eſtate. was ſubmitted to the Court, and held, that by Reaſon of the 
Deeree and Covenant of Booth for that Purpoſe, it muſt be de emed to 
be an Eſtate of Inheritance, and the Widow muſt have it for Life, and 
ſhe to pay one third Part of the 20 J. and Edward Kittſon the Deviſee 
in Remainder the other two Thirds, with Intereſt proportionably, 
oy the Time it ought to have been paid, Booth being become in- 
olvent. 15 : 1651 f = 


Muue⸗arhant verſus Twiſden. 

3 opt Sympſon, having ſettled all his Eſtate of Inheritance upon 
A Neri of a his Wife for Life; for her Jointure, makes his Will, and there- 
ke ys mall by deviſes. ſeveral pecuniary Legacies to ſeveral Perſons, and then 
relate to the ſays, all the reſt and Refidue of my Eſtate and Chattels, Real and 
9 Perſonal, I give and deviſe to my Wife, whom I make to be Execu- 
and be void trix; and the only Queſtion was, whether by this Deviſe the Reverſion 


| 3 Jofnture Lands paſſed to the Wifes l 
Reaſon of the. And the Lord Keeper having taken Time to conſider of it, now de- 

| Incertainty. livered his Opinion that it did not; becauſe the precedent and ſubſe- 
See Skinner eee ee, ; 5 auth rats quent 
130. 


2 Vent 285. 1 Ley. 212. 3 Mod. 228. 2 Vern. 351, 461, 621, 623. 1 Vern. 3. 
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quent Words explain his Intent to carry only his Perſonal Eſtate ; for 
in the firſt Part of his Will having given only Legacies, and not 
Lands whatſoever, the Words, a/l the reſt and Refidtie of his Eftate 
are relative, and muſt be intended Eſtate of the fame Nature with 
that he had before deviſed, which was only Perſonal; for having be- 
fore given no Real Eſtate, there could be no reſt or Reſidue of that, 
out of which he had given away none: Then the Words Chatrels, 
| Real and Perſonal, explain what Sort of Eſtate he meant; and make 
the Deviſe, as if he had faid all the reſt of my Eſtate, whether Chat- 
tels Real or Perſonal, and fo confine and reſtrain the extended Senſe 
of the Word Eftate ; and he ſaid this Caſe differed from the Caſe of See Abr. Eg. 
Murray and Viſe, and that no Reſolution was ever carried fo far, as C. 177. 
to conſtrue theſe Words to paſs a Fee. e Vern. Se. 
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Greenhill verſus Waldo. 


N this Caſe, upon a Marriage Settlement, after the common Li- Daughters | 

mitation to the firſt and other Sons, a Term was limited to Tru- Foriens pay- 
ſtees for 300 Years in Truſt, upon Failure of Iſſue Male, to raiſe . 
with all convenient Speed out of the Rents and Profits, or by Mort- tenance in the 
gage or Sale, 30001. for Daughters Portions, if more than one, to be nen 
equally divided between them; and if one Daughter only, ſhe to nancedecreed. 
have the whole 30007. and to be paid to ſuch Daughter or Daughters, See hereatter 
at their reſpective Ages of 18 or Marriage, which ſhould firſt happen, r 
after the Death of the Father and Mother; they have Iſſue two Daugh- 236, and Q. 
ters only, and no Son, and the Father by his Will, taking Notice of lend S 
the Proviſion to his Daughters, deviſes to them 53000. apiece more, to A 
be paid at the ſame Time as their original Portions were payable; but 
in Caſe either of them died before the Age of 18, then the additional 

Portion of 500 J. apiece was to ceaſe : The Father and Mother both Abr. Eq. C. 
died, the Daughters being about 15 or 16; the Plaintiff intermarries 5 Peer Will. 
with one of them, and ſhe being now about 20, this Bill was brought 449. 
againſt the Defendant and Deviſee of the Eſtate, charged with theſe. 
Portions, and againſt the Truſtees of the Term, to have the Portion 
raiſed, and Intereſt from the Death of the Father. ' 

And 'twas inſiſted, that this was but reaſonable, in regard the Father 
and Mother dying before the Portions became payable, there was no 
Maintenance provided for them in the mean 'Time, and it might have 
happened that the Daughters were but two or three Years of Age at the 
Death of the Father and Mother, and if this Court in ſuch Caſe would 
not help them to a Maintenance till their Portions became payable, 
they muſt ſtarve; yet they were Heirs at Law and diſinherited; and fo, 
if by any Conſtruction they can be helped, this Court would do it: 
That here the Portions are directed to be raiſed with all convenient 
Speed, and if they had been raiſed preſently after the Father and Mo- 
ther's Death, the Brother and Deviſce of the Eſtate could not complain, 
for his Eſtate was liable to the raiſing them prefently ; then when the 
Portions are raiſed, who is to have the Intereſt of them in the mean 
Time, till they became payable? Not the Truſtees; for a Sa no- 

| thing 
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thing to do with it in their own Right; not the Brother and Deviſee ; 
for he has the Eſtate, and no Wrong is done to him; ſo ſurely in 
ſuch Caſe. the Daughters themſelves would be intitled to it; ſo in 


this Caſe, though they are above 18, yet they ought to have Intereſt - 


from the Time their Portions became raiſable. 
On the other Side 'twas inſiſted, that there was no Direction for In- 
tereſt or Maintenance, till their Portions became payable; that this 
was the Agteement of the Parties at the Time of the Settlement, and 
could not be broke into; that if there had been no Portions at all 
provided for them they might have Reaſon to complain, but could 
not be relieved; that in this Caſe their Portions did not veſt till 18 or 


Marriage, there being a Clauſe, that if either died before the Time 


the whole Portion was to ſink, that it being contingent whether both 


or either of the Portions would become payable, neither could veſt 


*till the Contingency happened as to both, that thoſe additional Por- 


= 
p 1 


tions of 500 J. apiece by his Will, were in lieu of Maintenance, and 


that the Eſtate ought not to be charged farther. 


But the Chancellor was of Opinion they ought to have either Inte- 


reſt or Maintenance from their Father's Death, (he being the Survivor) 
and thought it much the ſame, whether 'twas called Intereſt or Main- 
toenance; that the Father never intended they ſhould ſtarve till their 
Portions became payable; and ſo ſent it to a Maſter to ſee what was 
reaſonable for their Maintenance from the Time of their Father's 


alta Death, and decreed the original Portion to be raiſed by Sale, to be 
Qu. ae with Intereſt at 5 per Cert. being charged on Land, though 'twas 
21 7. ih 8 


preſſed to be 6 per Cent. and Mr. Vernon cited the Caſe of Waring 


and Varing, where Maintenance in a like Caſe was decreed till the 


Portions became payable, there being no Proviſion for it in the Settle- 
ment, and divers other Caſes to the ſame Purpoſe. Vide ante. 


Io0eſfes verſus Lowen & al. 


A Freeman of I N this Caſe the Queſtion was, whether the Plaintiffs, who were Cre- 


OW | ditors of ene Eyroz, ſhould have the Benefit of a Bond for Payment 


do and two Of 15 00 J. entered into by one Boyly to Eyton, or if the ſaid Bond ſhould 
Daughters; be looked upon to be voluntary and fraudulent, as againſt the Creditors 


one of the 


' Daughter of Bazly who were Defendants, and they to be accordingly firſt ſatisfied 


dies, the other out of Bayly's Aſſets, they being Creditors only by Simple Contract; 
ar arg” ang and as to that the Caſe appeared to be. thus: One Maſon a Vintner, 
Orphanage and Freeman of London, made his Will about 24 Years ſince, and 
Fart. See thereby deviſed one third Part of his Perſonal Eſtate to Letitia his Wife, 


2 Vern. 119, and the other two Thirds to his Children, and died, having only two 


7 4 Daughters Lesitia and another, who afterwards died inteſtate and un- 
1 Vern. 88, married; Letitia the Widow intermarried with Bayly, who was a Vint- 
1 Chanc. C. ner likewiſe, and the Widow before Marriage, and ſhe and her Husband 
te, after Marriage, continued to employ the whole Stock left by Maſon, 
1 Lev. 32, eee f 1 | | 8 | in 
162, Ec. 


1 Vent. 178. 1 Mod. 79. ö Kittfor's Caſe ante. 
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in carry ing, on their Trade without making any Diſtribution or Diviſion 
to the Children; ſome Time after, upon a Treaty of Marriage, to be 
had between Letitia the Daughter and Eyton, (the other Daughter 
being then dead) a Computation was made of what Fortune would 
come to Letitia the Daughter; and the ſame appearing; to be ſhort of 
what Eyton expected, Bayly agreed to make up her Fortune 4000 J. 
but there was no Writing or Memorandum of it under Hand; but 
Bayly did afterwards pay all but 15001. of the Fortune agreed upon. 
About four Years after the Marriage Bayly makes his Will, and at 
the ſame Time propoſes a Bond for Eytos of 3000 J. conditioned for 
the Payment of 1500 /. to him at ſuch a Time, and then ſends for 
Eyton and his Wife, ſhews them the Bond and Will, whereby he had 
| likewiſe, given them a Legacy, but never delivers the Bond to Eyton 
or his Wife, but kept it in his own Cuſtody; and Bayly ſome time 
after dying ſuddenly, this Bond was found among his Writings, ; and 
by Agreement was delivered over to Lower, who was a Defendant, 
to be kept by him as an indifferent Perſon, till it ſhould appear how 
Things were like to go: Bazly dying in Debt conſiderably, his Exe- 
cutors renounced, and Adminiſtration with the Will annexcd was 
granted to the Defendant Lower, as principal Creditor, for about 
20001. by Simple Contract, and Bayly was likewiſe; indebted to ſe- 
veral others by Simple Contract; and afterwards Eyton became a 
Bankrupt, and this Bond of 1500 J. was affign'd by the Commiſſioners 
to the Plaintiffs, who were his Creditors ; ſo this Bill was brought to 
have the Bond delivered up to the Plaintiff, and to have an Account 
of Bayly's Perſonal Eſtate, and Satisfaction thereout, for the ſaid 
1500 J. ſeveral Proofs were read on the Plaintiff's Part, to prove the 
due Execution of the Bond, and that ſeemed to be out of all Doubt. 
Eyton and his Wife being likewiſe examined as Witneſſes, by Order 
of Court, did both by their Depoſitions and Anſwers ſwear the Agree- | 
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ment by Bayly to pay or ſecure 4000 J. for the Wife's Portion. 
On the other Side twas proved, That if this 1500 J. ſhould be taken 
out of Bayly's Aſſets, there would not be enough to pay above 45. 6 d. 
in the Pound to his Creditors; ſo the only Queſtion made, was, Whe- 
ther the dead Daughter's Portion ſhould ſurvive wholly to the other 
Daughter, or be diſtributed between her and. her Mother, according 
to the Statute? And as to this, a Difference was taken, and agreed 
to by the Court, That as to the Orphanage Part, which belongs to 
the two Daughters by the Cuſtom of London, the Survivor ſhould 
have the whole, even after a Diviſion and Partition made between 
them; but as to the Teſtator's Part, deviſed to them, that was under 
the Direction of the Statute as a Legacy, and muſt be between the 
Mother and ſurviving Daughter accordingly. Fo . 
And as to the other Point, the Court was of Opinion, that the Bond 
was to be looked upon as voluntary againſt the Creditors of Bayly ; but 
my Lord ſaid, that the Agreement to pay or ſecure 4000 J. in Conſi- 
deration of the Marriage, tho' 'twere only by Parol, and by Conſe- 
quence not binding within the Statute of Frauds and Perjuries, yet it 
was binding in Conſcience, &c. and fo far, as Bayly afterwards executed 
that Contract, by Payment of Part of the Money agreed upon, it was 
K | an 


Tru, or de- Settlement was made to the Uſe of the intended Husband for 99 Years, 
roy contin- if he ſhould ſo long live; Remainder to Truſtees, during his Life, to 
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an effoctual-Performan anos; and fret tb Ps fer ade in a Court dt Equity; 
and he woutd/obvor' call dene Which was falk: But as t 
the 1g ob {Bond yon can't tack that to ths'Parol'Apzreement; fo as 
to make it any Evidence in Writing ef that Agreement, of as a Per- 


. 
* 
* 


formance of it; for xbat appoars dd have been Firen four Yeats aft}, | 


da dene any-Applioation of Eyron or bk Wife: 'Beſides, if it bo 
intended to be in Execution of the former Agreement, tis natural to 
ſuppoſe it would hape been immediately delivered only to the Obligee 


or his Wife which here it Was not; Bayiy the Obligor kept it by him, 


it was made at the ſame Time with bis Will, hen to chem, and after 
his Death found with his Will; and f6 he could ngt takè it otherwiſe 


7 


thin in che Natwi6 of @ Legacy, dad voluiitary, did fo deleted an 


Account to be taken of 'Baly's Perſonal Eſtate, and that to be applyd 


in the firſt Placé towards Payment of his own Creditörs; and ff any 
Surplus remained, the Plaintiffs were to come in for a Satisfaction of 
their Bond; in the next Place, before the” Legaeſes of *Boyly; and 
Coſts of all Sides to come out of Bayly's Perſonal Eſtate, he being the 
Occaſion of this Suit. But the Plaintiffs thought there would-be no 


Surplus at all, afid ſo deſired till Monday to conſider whether” they ; 


would not chuſe-to!' have this Bill diſmiſſed, rather than enter into the 
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What Act of IN Conſideration of a Marriage, and 30001, Fortune, and for ſettling 
4 3 1 che Lands in Queſtion in the Name and Blood of the Tippings, a 


gent Re- 


gent i ſupport contingent Remainders; Remainder to the firſt,” and other Sons 
See 1 Ch. Caf. of that Marriage; Remainders to the Heirs of the Body of the Hasband, 


2 Remainder to the right Heirs 'of the Husband. The Marriage took 
64 78. Effect, and the Husband and Wife, and Truſtees for Support, Oc. by 


1 Chan. Rep. Fine and other Conveyances, ſettle theſe Lands to the Husband for 
99 Years, if he ſhould ſo long live; Remainder to Truſtees during his 
181, 44% Life, to ſupport contingent Remainders; Remainder to the Wife for 


1 Vern. . 


an her Life, for her Jointure; Remainder to the firſt and other Sons of 
303, 583, 


02, 754. that Marriage; Remainder over to ſeveral others; Remainder to the 


2 Salk. 680. right Heirs of the Husband: Then the Husband and Wife die without 
I Ley: 237- Iſſue; and this Bill was brought by the Plaintiff, Heir at Law to the 
Allo che Cafe Husband, to ſet aſide that ſecond Conveyance by the Truſtees, as being 
of Trevr made in Breach of their Truſt; and inſiſted, That they were Truftceg, 
OY as well for the Support of the Remainder, as to the Remainder of the 
| firſt and other Sons, all being contingent Remainders, and that ſuch 
Conveyances ought to be ſet aſide: And fo has been the Practice of 


this Court, at leaſt the Opinion of this Court, for theſe 20 Years; tho 


indeed Serjeant Pemberton, and ſeveral other eminent Conveyancers, 
have held, that by the 'Truſtees concurring in any Act to prevent the 
Riſing of the contingent Remainder, they were for ever deſtroyed and 
gone; but that Opinion is now exploded in this Court. _ 
T 4 2255 7 5 


if 4 


chat Fraudulent! Which was juft: But as to 
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nd the Ohantbllur held: it to be ſo, as to the firſt and other Sons, Cs. 
>Who came in, and were to be conſidered as Purchaſors under the Mar- 

- piage-Settlometit and Portion, and ſaid it would be dangerous for any 
Pruſtees to make the Experiment; for that it was moſt certainly a 
"Breath of Truſt; and if it ſhould ever come in Queſtion, he thought 

this Court would ſet aſide ſuch a Coenveyance: Not but that he ſaid 

the Caſoe might poly de ſo circumſtanced, as that this Court would 

not relieve. againſt it: But where Relief is to be given, in fuch Caſes 

it is onty to thoſe who come and claim as Purchaſors, as the firſt and 

other Sons; all the Remainders. after: to the Heirs of the Body of the Nenainder, 

Husband, and the Remainder to his right Heirs, are merely vol un- One" 

tary, and not to be aided in the Court; and fo diſmiſſed the Bill. Vide | 

1 Leon. 257. Fenkins and Keymts'; Semble que le Portion ſur Mar- 

riage extends a' les Remainders coment que cbient per ſecond Venter. 
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TL imondſon werſus Sweed. 


N this Caſe the Court declared, and the Counſel agreed likewiſe, i. rough 


that if a Man bring a Bill for a ſpecifick Performance of a Parol 


of a Parol 


Agreement; ſetting forth the Subſtance of it in his Bill, and the De- Smet 
fendant by his Anſwer confeſſes the Agreement, that the Court may x4, not. 


Y withſtanding 


in ſuch Cafe decree an Execution thereof, notwithſtanding the Statute the Statute © 
of Frauds and Perjuries, becauſe the Defendant confeſſing the Agree- of Frauds, &c. 


ment, there can be no Danger of Perjury from the Contrariety of e 5 
Evidence, which was the only Miſchief that Statute intended to ob- 2 Vern. 373. 


viate; but in the principal Cauſe the Defendant had not by his An- Abr. Eg. 16, 
ſwer confeſſed the Agreement charged in the Bill, which was only “ 19, 20. 


by Parol to ſettle ſome Lands and Houſes on the Plaintiff, in Con- 
ſideration of his marrying the Defendant's Daughter : And fo the Bill 
was diſmiſſed ; and twas ſaid, in all Caſes, wherever the Court had 


decreed a ſpecifick Execution of a Parol Agreement, yet the fame 


had been ſupported, and made out by Letters im Writing, and the 
particular Terms ſtipulated therein, as the Foundation for the De- 
cree, otherwiſe the Court would never carry ſuch an Agreement 
into Execution. A Fg bi 


HE Plaintiff was Aſſignee of Commiſſioners of Bankruptcy, iſ- * «i 
ſued out againft one Botpille, who was a Gunpowder-Maker, a Mortgage 
and had contracted with the Defendant for as much Salt-Petre as came by one betore 


to 224 1. but not having ready Money to pay for. the fame, propoſed a, er 
to make a Mortgage of an Eſtate he had in his own Poſſeſſion, by " 46 
way of Security for the Money; and in order thereunto, left with FEM N 
the Defendant the Title- Deeds, to get the Aſſignment drawn; the 5 


Defendant carried the Deeds to an Attorney, to look into the Title, ad the Cale 
and draw the Aſſignment, and the Attorney kept them by 5 for — e 
; ſome 


uy 
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ſiome Time, and then died without having drawn the Mortgage; after 


which: the Defendant carried the Deods to a Scrivener, for the ſame 


Purpoſe; but before the Aſſignment was porfected, the ſaid Botoille 


became a Bankrupt: And nowithe Plaintiff Aſſignee of the Commiſ⸗ 
ſioners brought his Bill; to have the Deed: delivered up, that ſo the 
Eſtate might be ſold for the Satisfaction of Creditors. The Defen- 
dant by his Anſwer inſiſted upon the Matters aforeſaid: His Counſel 
argued, that this was more than a Pledge of the Writings; that an 
Aſſignment was intended to be made, and if it had been made, this 


Court would not have taken it from him, without paying the Money; 
that its not being made, was only an Accident occaſioned by the Death 


of the Attorney, and this Court often relioves/ againſt Accidents, and 
ſo the Plaintiff ought not to have the Deeds without Payment of the 


Money. But the Court decrced the Deeds to be brought before the 


Maſter, and to be delivered by Schedule to the Plaintiff, with Coſts; 
the ugh no Reaſon was given for this Decree; ſed hoc Dur d multis 
— e notorinr 1 


Andrews verſus Craddock. 


28 0. 171g, IN this Caſe 'twas held by the Counſel, and agreed to by the Court, 
S that any one may bring a Bill as Prochein amy to an Infant, with- 
bein Amy, * Out his Conſent, becauſe it is at his Peril he brings it, and he is to be 
Without the anſwerable for the Event; but none can bring a Bill in the Name of 


ken ge a Feme Covert, as her Prochein Any, without her Conſent; and if 


Abr. Eq. 72. ſuch Bill be brought, upen her Affidavit of the Matter the Bill will 
z Vern. 711. be diſmiſſed. 1 e 


See Abr. Eq Mulannfield verſus Dugard. 


195. S. C. 


576.1713, IN this Caſe a Man had by his Will in Writing deviſed to his Wife 


e J certain Lands, till his Son and Heir apparent ſhould attain to the 


Wiſe till his Age of 21; and when his Son ſhould attain to the ſaid Age, then to 
1 his Son and his Heirs, and dies: The Son lives to his Age of 13, and 
then dies; and the Wife ſuppoſing ſhe had a Title to hold the Lands 


Death at 13, ; | a : 
determines till ſuch Time as he might have attained his Age of 21, continues in 


3 the Perception of the Rents and Profits of the ſaid Lands for ſeveral 
2 P. win. 336. Years. And this Bill was brought againſt her by the Heir at Law of 
the Son, to have an Account of the Rents and Profits from the Death 

of the Son; and the Wife was the Executrix likewiſe of her Husband ; 

yet it not being deviſed during the Time for Payment of Debts, nor 

any Creditors, nor want of Aſſets appearing, it was held by the Chan- 

yer or that the Wife's Eſtate determined by the Death of her Son ; 

and that the Remainder veſted preſently in the Son upon the Teſtator's 

Death, and was not to expect till the Contingency of his attaining his 

Age of 21 ſhould happen, for then in this Caſe 'twould never have 

veſted at all, he dying before that Age, and ſo decrecd the Wife to ac- 

count for the Profits from the Time of her Son's Death : And upon a 


Rehearing his Lordſhip continued of the ſame Opinion, according 1 
4 ene 
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the Diſtinctions taken in 3 Co. 19. Boraſſons Caſe; and 6 Cb. 35. Biſhop 
of Bath's Caſe; but ſaid it being a Point of Law, if they were not 

ſatisfied, they might appeal elſewhere; for the Decree being ſign d and 

-inroll'd,. twas nbw too late for him to conſider of it again; and the 
Rehearing was only for Matter of Coſts taxed after the Decree. 


— 8 — * een — 
ANNE, in Cha 


Bead India Company verſus Clavell & al. 


N opening the Pleadings, the Cauſe appeared to be this: Sir Ed- 5 May 1714, 
D ward Littleton being appointed by the Eaft-7ndia Company to J bind 
go as Prefident to the Bay of Bengal, and to tranſact and manage all Seulement 
the Affairs of the Company there, does by Articles dated Jan. 9, 1698, on a Daugh- 
for himſelf, his Executors and Adminiſtrators, covenant and agtee with 3. AN 
the Company, and their Succeſſors, to depart with the firſt Ship ſhould made good 
ſet Sail for that Place; and that after his Arrival there, he would faith- by Matter 
fully, and to the utmoſt of his Skill and Power, tranſa& and manage 28. 
all Things in relation to the Company for their Benefit and Advantage, 265. 
and would not imbezil, miſapply or convert any of the Goods or Can 494: 
Effects of the ſaid Company to his ow Uſe, with ſeveral other Cove- 5% 103335, 
nants relating to his Fidelity and good Behaviour in the ſaid Employ- 170 & 216. 
ment; and at the ſame Time Sir Edward Littleton, together with Wh ben 
Sir Trentham Maſters and Mr. Shepherd, as his Sureties, became 
jointly and ſeverally bound in a Bond of 2000 J. Penalty, conditioned 
for Performance of the ſaid Articles; and this Bond, like all other 
Bonds, bound themſelves, their Heirs, Exeeutors, and Adminiſtrators. 
Afterwards, Sir Edward Littleton being to proceed on his Voyage, by 
Indenture of Leaſe and Releaſe 20 & 21 Jan. 1698, ſettled all his 
Eſtate to Truſtees and their Heirs, for ſeveral Uſes, and amongſt the 
reſt carves out a 'Term for 100 Years; and this was declared to be 
upon Truſt, that the Truſtees ſhould raiſe the Sum of 5000 J. as a 
Portion for his Daughter Jane, to be paid within three Months after 
Marriage; and likewiſe makes a Proviſion for the Payment of his 
Debts, and ſoon after ſet out for Bengal. During the Time of his 
Abode there, he managed the Affairs of the Company, and had genc- 
rally 2 or 300,000 J. of their Money in his Hands. Mr. Clavell, the 
Defendant, to whom Sir Zdward had recommended the Care of his 
Daughter, ſome Time after Sir Edward's Departure, makes his Appli- 
cation to her in the Way of Marriage; and ſhe having the Copy of her 
_ Father's Settlement in her Hand, delivers it to Mr. Clavell, who went 
to Counſel to adviſe upon it; and being adviſed that the Portion of 
5000 J. was ſufficiently ſecured by that Settlement, Mr. Clavell and the 
young Lady ſoon after married; but no Settlement was made upon the 
Marriage, tho' twas proved that Mr. Cladell had an Eftate of Inheri- 
tance of about 700 J. per Ann. and a Perſonal Eſtate of a conſiderable 
Value. Some Time after the Marriage Mrs. Clavell died without Iſſue, 
and it being by her deſired, ſhe was buried among her Anceſtors at a 
great Diſtance, which coſt Mr. Clavell near 400 I. After her Death 
Mr. Clavell the Husband took out Adminiſtration to ber, and brought 


his Bill in this Court againſt the Truſtees, and had a Deeree for Sale of 
L 0 the 
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Several Purchaſors bid for the Eſtate before the Maſter. The Eaſt- 
India Company, from Time to Time, bow Application to the Court, 
obtained interlocutory Orders to put off t 


their Agents and Factors in Bengal, ſeized all the Books and Papers 


ſo the Company conceiving themſelves intereſted in the Eſtate, ob- 
tain'd the Orders before- mentioned for putting off the Sale, and now 
at laſt brought their Bill againſt Mr. Clavell,: the Truſtees, and ſeveral 
others, to have an Account of the Real and Perſonal Eſtate of Sir 
Edward, and that the ſame might in the firſt Place be ſubjected to 


For the Plain- 
tiffs. 


muſt be intended that Settlement was made and approved of at the 


to take away that which was to be the Fund for making good any 


For the De- 
fendant. 


tence in the World to call that Settlement fraudulent, for tho' 'twas 


Dr. Hart's 
Caſe, 


| ſiſted, that the Settlement for raiſing 5000 l. for the Daughter was 
merely voluntary and fraudulent; and tho! all voluntary Settlements 
were not fraudulent,” yet this was apparently ſo, being made ſo im- 


the 100 Years Term, and for raiſing and paying the 5000 J. Portion. 


he Sale, upon Pretence of 
bringing in better Purchaſors; the Reaſon of which was this; Sir 
Edward Littleton had imbeziled or miſapplied Goods or Effects of 
the Company to the Amount of 26, ooo J. and ſo had forfeited his 
Articles and Bonds, and made himſelf unable to ſatisfy to the Com- 
pany that Demand: And the Company had before that Time, by 
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of Sir, Edward, and taken himſelf into Cuſtody,” where he died; and 


the making good their Demands. And for the Company twas in- 


mediately after the Articles and Bond given to the Company; that it 
ſame Time, tho' made to bear Date five or ſix Days after; that it was 


Imbezilment or Miſapplication of the Company's Money or Effects; 
that the Company were real Creditors for a very great Sum of Money, 
and prior in Time to the Settlement of the Daughter; that the Settle- 
ment was purely voluntary; and beſides, the Daughter was ſince dead 
without Iſſue, and no Settlement had been made upon her, and fo twas 
hoped this voluntary ſubſequent Settlement, which was in Fraud of the 
prior Agreement and Articles with the Company, would not prevail. 
On the other Side 'twas urged the Articles only bound the Executors 
or Adminiſtrators ; and tho' the Heirs are bound in the Bond, yet that 
ſhould bring a Lien upon the Real Eſtate no farther than the Penalty - 
of the Bond went, which was but for 2000 J. That there was no Pre- 


voluntary, yet twas made for very good and juſt Reaſons; that Sir 
Edward was going a very long and dangerous Voyage, and in all Pro- 
bability might never return again; that having only one Daughter, 
'twas fit he ſhould ſet his Houſe in Order, and make ſome Proviſion for 
her before he went; that it appear'd not to be fraudulent, in regard 
he expreſly provided for the Payment of his Debts; that this to the 
Eaſi-India Company was at that Time no Debt at all, nor is any Pre- 
ſumption to be allowed that he would become ſo indebted in order to 
defeat his Settlement; that admitting the Settlement was voluntary at 
firſt, yet by an Act ex poſt facto ſuch voluntary Settlement may be- 
come good; and ſo 'twas in this Caſe ; that Mr. Clapell was drawn in 
and invited by this Settlement to marry the young Lady; that he 
adviſed with Counſel beforehand, and was told 'twas effectual for the 
5000 l. Portion; that in Dr. Hart's Caſe in this Court, and aa 
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dy the Lords, a Letter from the Father, promiſing to give his Daugh- 


ter 1500 J. Portion, was held to be ſufficient, not only to exempt it 
out of the Act of Frands and Perjuries, but was likewiſe held obli- 
gatory on the Father to perform it, becauſe the Perſon was thereby 


drawn in and invited to marry the Daughter: That in our Caſe Mr. 


Clapell, tho he made no Settlement, yet he had a very good Eſtate, 
of which ſhe would have been dowable if the had lived; that he had 


expended 4001. on her Funeral, to comply with her Requeſt; that if 


this Settlement was voluntary in its Creation, yet being the Motive 
and Inducement to Mr. Clavell to marry her, this had now made it 


valuable: And ſo tis prayed they might have the Benefit of their 


Decree, and the Sale go on to the laſt and beſt Bidder.. . 


- Chancellor. I think the Settlement was a very reaſonable, juſt and Curia. 


| honeſt Proviſion, and no Colour of Fraud in it; the Articles do not 
bind the Real Eſtate at all, and the Bond only fo far as the Penalty 


goes, which is but 2000 J. So let an Account be taken of the Real 
Eſtate of Sir Edward, and what of his Goods and Effects came to 
the Hands of the Company upon the Seizure; and if that falls ſhort 
of the 2000 J. the Deficiency muſt be made good in the firſt Place out 
of the Sale cf theſe Lands, ptior to the Defendant Clavel/s Demands ; 
and till that Account be taken, let 2000 J. of the Purchaſe-Money be 
brought before the Maſter, and placed out at Intereſt to abide the 
Event of that Account, and the Reſidue to be applied to Mr. Clavells 
Demand of 5000 J. and all Parties muſt join in the Sale; and reſerved 
the Conſideration of Coſts till the Account taken. 7 


Bontell verſus Mohun, Tilden & al 


HE Plaintiff's Bill was to have an Account of the Perſonal Eſtate es Diviſes 
of Anne Mohan, the Defendant's Teſtatrix, and Satisfaction there- as 
out of the Sum of 400 J. and likewiſe to have an Account of the Rents 1 Vern. 22. 


and Profits of the Eſtate in Queſtion, from the Death of the ſaid Aune en, 41, 


| | 8 2, 723 
Mohun; and upon the Defendant's Anſwers and Proofs read in the . 


Cauſe, the Caſe was this: Anne Birch, the Plaintiffs Grandmother, Cro. Jac. 75. 
and Mother of the ſaid Aune Mohum, being ſeiſed in Fee of the Eſtate yaugh. 2%, 
in Queſtion, and poſſeſſed likewiſe of a Perſonal Eſtate to the Value of 365. 
about 2000 J. died inteſtate ſeveral Years ſince, after whoſe Death the Felt 7. 
Real Eſtate deſcended to the Plaintiff, and the ſaid une Mohun, her 

Aunt, as Coheirs, and the Perſonal Eſtate came likewiſe between them 

equally, as next of Kin: 'The Plaintiff ſome Time after being fick and 

infirm, and intending to go to Montpelier in France for the Recovery 

of her Health, releaſes and conveys. her Moiety of the Eſtate in Que- 

ſtion to her Aunt and her Heirs, in Conſideration of 400 J. ſecured to 

her by her Aunt's Bond ; but having a great Confidence in her Aunt, 

ſthe leaves this Bond with her, and then goes to France : Afterwards 

Anne Mohun, by Indenture of Leaſe and Releaſe, 25 & 26 of March 

1700, conveys the Eſtate in Queſtion to one Pepper and his Heirs, to 

the Uſe of himſelf, his Executors and Adminiſtrators, for 99 Years, if 

the ſaid Auue Mobun, and the Plaintiff Bontell her Niece, or either 


of 


87 a 1 
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of them, ſhould ſo long live, Remainder to the Uſe of herſelf and ther þ 
- Heirs, and declares the Truſt of the Term to be, that the ſaid Aue | 
- Mobun ſhould receive the Rents and Proſits thereof for ſo many, Ye 18 8 
.of the Term as ſhe ſhould live: Tben comes a Proviſo, That if the 
ſaid une Mahun, her Executors or Adminiſtrators, ſhould: pay the 
Plaintiff the Sum of 4604, ſecured to her by way of Bond, and like- 
wiſe by Indenture of Releaſe, even bearing Date herewith, Oc. as the 
Will expreſly deſcribes it to be; then after, by another Clauſe in the 
Will, ſhe deviſes the Eſtate: in Queſtion to the Defendant Heum 
Mobaum (who was ber eldeſt Son and Heir) and the Heirs of his Body 
after the Death of the Plaintiff (the ſaid Elizabeth Bontell) with Re- 
mainder over, and dies. The Defendant Henry Mohan: enters, and 
| ſuffers a Common Recovery of the Eſtate, and limits the Uſes to him- 
ſelf and his Heirs: And now the Plaintiff brought this Bill to haye Sa- 
tisfaction of the 400 J. and Intereſt, and alſo an Account of the Rents 
and Proſits of his ſaid Real Eſtate from the Death of his Aunt : And 
Henry Mobun brought likewiſe a Croſs Bill to be let into the Redemp- 
tion of the Term upon Payment of the 400 J. and Intereſt; and the 
ſingle Queſtion was, Whether the Plaintiff was to have the Eſtate for 
Life by Virtue of the Deviſe to her for Life by Implication, or whe- 
ther that Clauſe meant no more than only to continue it a Security to 
her for the 400 l. and Intereſt? The Plaintiff had one Witneſs to prove 
that her Aunt had deelared ſhe ſhould have the Eſtate for Life. 
Forthe Plain And 'twas argued for her, that this Deviſe gave her an Eſtate for 
L. iife by Implication, and the Implication to her was neceſſary, being 
deviſed to the Defendant, who was her Son and Heir, but not to take 
Place till after the Plaintiffs Death, and conſequently the Plaintiff 
muſt have it during her Life, becauſe no one elſe could; that the 
99 Years Term was a Security for the 400 J. for if that was determi- 
nable upon the Death of her Aunt, ſhe had had no manner of Benefit 
of that Term; that tho' the Proviſo had made it in the Nature of a 
Mortgage, redeemable upon the Payment of the 400 / and Intereſt, 
pet that was not an abſolute compleat Security for the Money; that 
this Deviſe to her for Life could not be taken to be of the ſame Nature 
with the Term, or as a farther Security for the Money, becauſe ſhe 
had in the firſt Part of her Will expreſly deviſed the 400 J. to the Plain- 
tiff, and ſo had in a Manner paid or exonerated her Real Eſtate of that; 
and tho ſhe took Notice that it was the ſame 400 J. ſecured to her by 
Bond, and likewiſe by the 99 Years Term, yet that was only to pre- 
vent her claiming two ſeveral Sums of 400 J. and ſo the Deviſe after 
of her Real Eſtate was abſolute and independent, and muſt give her: 
an Eſtate for Life by neceſſary Implication” o. 
For the D- On the other Side twas argued, that this Deviſe to her by Implication ' 
lendant. could be intended only to be of the ſame Nature with the Term, or 
as a kind of a farther Security to her for the Money ſccured thereby; 
that as the Term was redeemable by the Payment of 400 J. and In- 
tereſt, ſo the Eſtate by Implication muſt be of the ſame Nature too; 
that as ſhe had the Term for her Life, twas but natural, when ſhe came 
to diſpoſe of the Inheritance to her Son, to give-it him 'after the Plain- 
tiffs Death, and proves only that ſhe carried the ſame throughout _ 
1 Will, 
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Will, and that the Plaintiff ſhould be ſecure of her 400 J. and the 
Eſtate not to be taken from her till that was paid; that the Will was 


made on the ſame Day with the Deed, and expreſly referred to the 


400 l. Security by that Deed, and ſo her giving that Eſtate to her Son 
after the Plaintiff's Death could not be intended in Purſuance and Con- 
firmation of the Eſtate the Plaintiff had before, which would have 
continued during her Life, and ſhews only that ſhe would not ſeem to 
do any thing in Derogation or Prejudice of that Eſtate ; and Mr. Gil- 


vert argued that even at Law the Books are, that the Zmplication in a neyic by Im. 


Deviſe to diſinherit the Heir muſt be a neceſſary Implication; that if plication to 
the Deviſe had been to the Plaintiff at the Death of a Stranger, this _ the 
would not have carried it to the Plaintiff for Life, becauſe no neceſſary Q. am z. 

Implication, but that it might deſcend to the Heir at Law in the mean Abr. Eq. C. 


Time; that upon the Circumſtances of this Caſe it might be reaſona- 17% 178, Se. 


bly intended no other Eſtate than what ſhe had before the Term; that 

as that was for her Life, it was natural and reaſonable not to give away 
the Eſtate till after her Death; that as the Term was redeemable, ſo 
muſt this Eſtate too, becauſe it might be intended to be no other, and 


ſo no ſuch neceſſary Implication of an abſolute Eſtate in the Land, as 


is allowed in the Books of Law, to the Diſinheritance of the Heir. 
And the Chancellor was of the ſame Opinion, and eſpecially for 


| that laſt Reaſon, that there was no neceſlary Implication, c. and ſo 


decreed the Plaintiff her 400 J. and Intereſt, and diſmiſſed her Bill as 


N to the Account of the Rents and Profits, but without Coſts, for the 


Colour ſhe had to make ſuch Demand. 
Andrews verſus Brown & Ux. 


N this Caſe twas held clearly, that if a Man has a Debt due by what will 
Note to him, or a Book-Debt, and has made no Demand of it, ſo bring a Debt 
that he is barred by the Statute of Limitations ; yet, if the Debtor after eee 
the ſix Years put out an Advertiſement, that all Perſons who have any Limitations. 
Debts owing to them from him, will repair to ſuch a Place, they ſhall 
be paid; this, tho' it were only general, and ſo may be intended of 
legal ſubſiſting Debts only, yet amounts to ſuch an Acknowledgment of 
that Debt which was barred, as will revive the Right, and bring it out 
of the Statute again ; ſo if in that Caſe the Debtor has made his Will, 
and directed that all his Debts ſhall be paid, or made any Proviſion «.. P. Will 
for the Payment of his Debts in general, this likewiſe would revive 373. 
ſuch a Debt, and bring it out of the Statute, ſo that his Executors 
would be liable to the Payment of that Debt among the reſt; and 


'twas ſaid it had been ruled fo oftentimes, and that a little Matter 


would bring it out of the Statute, being to revive and reſtore a Right: 


A fortiori, if after fix Years, the Debtor, upon Application of that 
particular Debt, acknowledges it, and promiſes Payment; this revives 
the Debt, and brings it out of the Statute, becauſe as the Note itſelf 
was at firſt but an Evidence of the Debt, ſo that being barred, this Ac- 
knowledgment and Promiſe is a new Evidence of the Debt, and being 


M proved. 
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bis Brother, put out an Advertiſement, for all Perſons who had 
Debts owing from his Brother; to come to him and make them out, 
they would be paid; and the Plaintiff having this Note, proſecuted 
for the Recovery of the Money ſoon after the Advertiſement, but 
could not bring it to a Hearing till now ; he had a Decree: for the 
30o J. and Intereſt from the Time of the Bill brought, though my 


Of the Diffe- 
rence of ex- 
hibiting In- 
terrogatories 
in the Office, 
and before 
 Commitl- 
ſioners. See 


1 Vern. 253. 
147. 


1 Chanc. C. 
25, 228. 

2 Chanc. C. 
„ 
and Spencer 
verſus Allen, 


Trin. 1718. 


See above. 


proved, will maintain an Aſſumpſit for Recovery of it, and in the 


Replication, and took Exceptions to the Anfwer, and they replied 


for that, as he ſaid, they ſhould have examined them anew after the © 


taken out for Examination, there no new Interrogatory or Set of In- 


And the Reaſon of the Difference was ſaid to be, becauſe the Exami- 


principal Cafe the Plaintiff recovered upon a Note of 300 J. ef Va- 
lenti ne Duncombe, Brother of the late Sir Charles Dumcoube, to 
whonr the Defendant's Wife was Exocutrix, given in 1688, payable. 
to one or Bearer, and the Note had been handed from one to another, 
till at laſt Valentine became a Bankrupt, went to France, and long 
after the ſix! Years; and Death of Valbntine, Sir Charles his Executor 
recovering a Debt of five or fix thouſand Pounds, which was due to 


Z...... Faded. 7 eo NY 


Lord faid, this Bill was in the Nature of an Fadeb. 4fumpſfe at 
Another Point in this Cafe wies, that after the Bill and Anſwer 
came in, and a Replication filed; ſeveral Witneſſes were examined, 
and their Depoſitions taken; then the Plaintiff moved to withdraw his 


and examined other Witneſſes; and now on the Hearing would read 
the firſt. Depofitions ; bot the other Side inſiſting they could not be 
read, by Reaſon the Replication muſt be withdrawn, and fo as taken 
without any Replication, they were irregular, and ought to be ſup- 
preſsd ; and accordingly my Lord ſaid they ought to be fuppreſs'd, 


ſecond Anſwer came in, and Replication filed, or have moved the 
Court to have Liberty to make Uſe of them at the Hearing. 

A third Point in this Caſe was, wherein the Court and Bar agreed, 
that where Interrogatorics are exhibited in the Examiner's Office, and 
Witneſſes examined thereon, that either Part may, without Applica- 
tion to the Court, or Order for that Purpoſe, exhibit one or more 
Interrogatories, or a new Set of Interrogatories, for farther Exami- 
nation of the fame or other Witnefles ; but where the Commiſſion is S 


terrogatories can be exhibited without Motion or Order of the Court. = 


ner is an Officer of Credit and fworn, and ſo preſumed to be impartial, 
and that he will not diſcloſe the Depoſitions to either Party; but the 
Commiſſioners are private. Perſons and not ſworn, and are called the 
Plaintiff's Commiſſioners or Defendant's Commiſſioners, and ſo with- 
_ Leave of the Court no new Interrogatories can be added before 
them. | | 
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uſual Form; and in the Releaſe was a Proviſo, that if the Marriage 168, . 
did not take Effect, and Elisabeth ſhould not, when ſhe came of | 


— . 
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Hunt verſus Hunt & U & al. 


F Defendant was Son and Heir apparent to the Plaintiff, who On Wo of 
bad an Eſtate of about 200 J. per Ann. and the Son Defendant, 4's 


| or Proviſo in 
being about to marry Elizabeth Vright, who was not above 16 Years a Settlement, 
of Age, the Plaintiff by Leaſe and Releaſe, 14 and 15 of October 1708, f 
ſettles and conveys his Eſtate to Truſtees and their Heirs, as to Part see 1 Vern. 
to the Uſe of himſelf for Life; Remainder both as to that Part after 492, 430- 

his Death, and as to the other Part in Poſſeſſion, to the Uſe of the | Vent. 199. 
Defendant for Life; Remainder: to the intended Wife for Life, for 2 Vern. 359s 


her Jointure, Remainder to the firſt and other Sons, &c. in the 478. 


E. 


Age, by Fine or otherwiſe, join in charging an Eſtate ſhe was then 
intitled to, of about 250 J. per Ann. with the Sum of 2000 J. to be 
paid to the Plaintiff; then the Indentures of Leaſe and Releaſe and 
Settlement were to be void abſolutely, and to all Intents and Pur- 


poſes : The Marriage took Effect, and about Half a Year ago the 


Wife attained her Age of 21, but finding her own Eſtate of more 
Value than that ſettled upon her in Jointure, ſhe and her Husband re- 
fuſed to join in charging it with the 2000 J. whereupon this Bill was 
brought againſt them, and the 'Truſtees to have a Re-conveyance. 
"Twas inſiſted for the Defendants that there needed none, becauſe 


by the Provifo on the Defendant's Refuſal, the Eſtate thereby limited 


to them was to ceaſe and be void; but the Court thought that not 
ſufficient without a Re-conveyance, it being in the Caſe of a Free- 


hold. * FIG B:4- 
Then 'twas inſiſted for the Plaintiff, and the Bill was for that Pur- 


poſe likewiſe, that he might have an Account and Satisfaction for the But not the 
Meſne Profits received by Defendants from the Time of the Settle. Meine Profits, 


ment, and 'twas ſaid, that by the Proviſo of the Releaſe the Eſtate 


being to ceaſe, and be void on tbe Defendant's Refuſal, the Plaintiff 
ought to be reſtored to all Benefits and Advantages, which thereof 
had been made, and conſequently to the Rents and Profits received 


by Defendants. 


But the Lord Chancellor decreed a Re-conveyance, and an Ac- 
count of the Rents and Profits only from the Defendant's Refuſal af- 
ter his Wife came of Age, and no Coſts on either Side, and ſaid that 
it was no Condition precedent, but ſubſequent to the veſting the 
Eſtate in the Defendants, | 


Jennor 
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See 1 P. Will. 
247. 8. . 


A charitable 
Deviſe by a 


Parol Codicil. 


Pere if 
IT where 
quity will 
ſupply a De- 
fect, in thge 
Appointment 
of a Charity. 
See Abr. Eq. 


97s 8. 
2 Vern. 453, 


597— 8 
1 Chanc. C. 


„ 


1 Chanc. R. 
91. 
1 Salk. 163. 


xr Jennor Verſus Harp Cr. 


INE Jennor made his Will in Writing ſome time in the Year 
\_# 1651, and afterwards, the 5th of December in the ſame Year, 


makes a Codicil in Writing, and the ſame Day makes another Nun- 
cupative one, (on which the preſent Queſtion aroſe) and thereby de- 
viſes out of his Lands and Eſtate, in ſuch a Place, 20 J. per Ann. for 
the Erection of a School, and Maintenance of the School-Maſter for 
ever. This Nuncupative Schedule was after his Death, put into 
Writing, and proved as ſuch by three Witneſſes. The School was 
built and a School-Maſter put in, and continued for ſeveral Years by 


the Executors of Jennor; but after the Heir at Law refuſing to con- 
tinue the Payment, no School had been there kept for about 30 Vears 
paſt: But ſome Time ſince a Commiſſion for charitable Uſes was 
taken out, and the Commiſſioners decreed the Deviſe good, and the 
Heir at Law to pay the 20 J. per Aun. according to the Nuncupative 
Schedule; and now upon Exceptions to that Decree, the Queſtion 


was, whether this were a good Deviſe. 


Appointments. 


Twas urged for the Charity, that this, though 'twere only a Parol 


Deviſe, yet 'twas a good Appointment within the Statute of 43 Eliz. 


and that that Act made no Difference between an Appointment by Pa- 
rol and an Appointment by Writing; and that this being made before 
the Statute of Frauds and Perjuries, tho twere only by Parol, and 


ſo not good within the 22 Henry VIII. was yet a good Appointment 


within the 43 Eliz. which being ſubſequent in Time had repealed the 


former Statute as to this, and that a Deviſe by Tenant Tail to a Cha- 
rity, though not good againſt the Iſſue upon the Statute' de Donis, 


yet has been ſeveral Times held good againſt him as an Appointment 


by the 43 Elis. which has abrogated that Act too as to charitable De- 
viſes. But on the other Side twas urged, that theſe Deviſes to Cha- 
rities, as well as others, muſt be governed by ſome Rules; that by the 


Civil Law, if a Man deviſes a Charity out of his Perſonal Eſtate, and 


Legacies thereout likewiſe to others, and the Perſonal Eſtate fell ſhort 


See 2 Vern. 


597. 
1 Salk. 163, 


8 


to anſwer all, the Charity ſhould be preferred; but in this Court 
that Rule will not hold, but the Charity muſt abate in Proportion 


with the reſt; that ſince the Statute of Frauds, if a Man by his Will 


gave Lands to a Charity, yet if that Will was carried but imperfectly 
into Execution, and ſo was not good as a Will, it has been held not to 


be good as an Appoint ment. So was Dr, Zohnſon's Caſe ; where there 


were but two Witneſſes to a Will. Indeed, if a Man ſhould make a 
Writing on Purpoſe to Found a Charity, it might have another Con- 
ſtruction; but when he makes a Will, and intends it to other Purpoſes, 
though he thereby appoints a Charity, yet if the Will be defective as a 
Will, it ſhall not operate as an Appointment to ſupport the Charity; 
that it was a long Time doubted, whether a Will in Writing, though 
good in all Circumſtances, ſhould operate as an Appointment againſt 
the Iſſue in Tail; and if that was ſo much doubted to ſupport a Nuncu- 


I pative 


ancery. 
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rity; and afterwards decreed 


*KY \ i 7 0 i 78 \ X 6551188118 WM, „ 1 ys Aas p 1 e 8 a 1 
5 02 | . f 1 i "Ig" 
Sir Charles Orby & al“ werſus Lord Mohun, 
; , 1 EP SEE i Eu | Vopr S pac wa 5 HE. 1 77 43 d „ a 47% " 


N.this Caſe the Lord Keeper deſired the Aſſiſtance of the two Chief 2 Vern. 531, 
3 Chan. Rep, 


Queſtion thus: This Caſe does ariſe upon the Settlement of Charles p. 102, Ge. 
Earl of Macclesfield, who by Leaſe and 'Releaſe, 23d and 24th of rere; 
April 1683, ſettled all his Lands in Cheſhire on Sir Henry Hobart acculb 


if he ſo long lived; Remainder ag to Part of the Premiſſes to the 

Uſe of William Harbord aud Francis Charleton, Eſq; for zoo Marg, 

in Truſt, to raiſe 120001. to be diſpoſed: of as the ſaid Earl Charles 
ſhall dirett; Remainder of the whole to Charles Lord Brandon his Nt: Seve- 


Eldeſt Son, for 99 Years, if he ſo long lived; Remainder zo the firſt, 1. 15 


ſecond, third, &c. Sons: of that Marriage, viz. Lord Brandon with 3 Chan. Rep. 


Mrs. Maſon, in 'Tail-Male; Remainder to firſt, ſecond, third, Gc. ue be cor, 


rected by this 


Sons of the Lord Brandon, by any other Mife in Tail-Male; Remainder Report. 
to Fitton Gerard, ſecond Son of Earl Charles, for 99 Years, if he fo 
long lived; Remainder to his firſt, ſecond, third, Oc. Sons in Tail; 
Remainder to Earl Charles's Heirs and Aſſigns: Then follows a Power 
to Earl Charles, Lord Charles, and Fitton, ſeverally, as they ſhall 
come into Poſſeſſion, to make Leaſes for three Lives for 21 Years, 
or any other Number of Years. determinable on three Lives, in this 


N Manner; 


n * * * 
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Lord Chief 
Juſtice Tre- 
wor's Argu- 
ment. 


1ſt Queſtion, 


— — — 


Manner, vis. Iſt, Of all or any of the Lands,  andciently and aceu- 


ſtomably demiſed, whereof Fines have been uſually: taken, reſerving 
the ancient, uſual and accuſtomed Rents, or more. 2dly; Of all the 


other Lands, reſerving the moſt improved Rents that can be got, and 
that the Tenants ſhould ſeal and execute Counter Parts of their Leaſes; 
and at tlie latter End of the Deed is a Declaration, that till ſuffering 
and perfecting the Recoveries, Sir Henry Hobart, and Richard Maſon, 
and their Heirs, ſhould: ſtand, and be ſeiſed of the Premiſſes in Truſt 
for ſuch Perſon and Perſons, and for ſuch Eſtate and Eſtates, as were 
therein before limited and declared. No Recovery was ever ſuffered, 
and the Eſtate in Law is veſted in Sir Jobs Hobart, the Heir of Sit > 
Henry Hobart, who ſurvived Richard Maſon. Charles Lord Brandon 
was attainted of High Treaſon, Michaehmas 1685, againſt K. Charles II. 
Earl Charles, in November 1685, reciting his Power to diſpoſe of 
120004. by Tndenture; limits 8000 d. Part thereof, to his Daughter 
the Lady Gerard, and 4000 J. to his Son Fitton,” immediately after 
his Death. In 1687 the Lord random obtained a Pardon, and a Writ 
of Error from King James the Second; but both being defective, 
(being for Treaſon againſt King James, and not againſt King CHarler, 
as his Attainder was) yet Judgment for Reverſal of his Attainders 
was pronounced, but not enter d. In 1693 Earl Charlæt died, and 
the Lord Charles Brandon entered, and took the Profits himſelf, (not 
permitting the Truſtees Hobart and Charloton to raiſe the 12000 J.) 
and in July 1701 made his Will, inter al (in theſe Words): MY 
Will it, That if I ſhould happen to die without Tue Male, I give, 
grant, deviſe, and bequeath all and every ny Manor, Meſſuagbs, &c. 
in Poſſeſſion, vas or Remainder, to Charles Lord Mohun, his 


Heirs and Aſſigns for ever; and died the 5th of November following, 
without Iflue : After his Death Earl itton entered, and being defi- 


rous to make Leaſes for the Benefit of his Family, being ſeiſed with 


a ſudden Sickneſs when he had no Rent- Rolls or old Leaſes to guide 


himſelf, as to the Reſervation of the old Rents, (all or moſt of them 
being in my Lord Mohun's Hands, who refuſed to deliver them) made 
two Leaſes 21 December 1702, one Leaſe of one third Part of the 
Eſtate not anciently and accuſtomably letten, reſerving thereon the 
beſt improved Rent, and the other of the other Parts, and in both 


takes Notice of this Power generally; and that purſuant thereto, and 


to execute the ſaid Power, he demiſes all the Lands in the ſaid Set- 
tlement to Sir Charles Orby and Mr. Qrby, ſeverally and not jointly, 
reſerving the ſeveral ancient and accuſtom'd Rents, but does not 
ſpecify what thoſe Rents are; and ſoon after Earl Fitton died. 
Lord Chief Juſtice Trevor, I am to give my Opinion on this Caſe, 


and to that End muſt take Notice, that there are two Points inſiſted 


on by the Counſel for the Plaintiffs. Firſt, as to the 8000 J. the 


Principal cannot be diſputed ; for my Lady Gerard made Lord Charles 
her Executor, and he made the Lord Mohan his Executor; and the 
only Queſtion as to this is, whether it ought to carry Intereſt? And 


I think, upon the Power Earl Charles had of raiſing the 12000 J. it 


ought to carry Intereſt; for the Land was charged with it, and the 
Term veſted in Truſtees for the raiſing it, which they might have 
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As to the firſt of theſe Leaſes I ſhall not ſpeak much, becauſe it 
ſeems to be given up; by the Counſel for the Plaintiff ; and that a 


the Leaſe be good at Law? That is the Queſtion before us: Ane 
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done by mortgaging or ſelling the Term; and it was to be paid at 
the Time appointed, which in this Caſe was immediately. after his 
Death. The Term is in Nature of a Mortgage, and tho; not mort- 
gaged, or any Sale made thereof, yet that is not material; for it was 
payable at the Time of bis Death, and fo. muſt carry Intereſt from 
that Time being then due, and muſt remain as a Mortgage in their | 2 8 
or any other Hands: But I conceive a Deduction of Intereſt muſt be 

made from the Time Fitton had the Eſtate in his own Hands, as to 

the 4000 J. for he muſt not have Intereſt, becauſe. he received the 


0 f 


Profits himſelf of the Eſtate, out of which it was to be paid. 
Ide ſecond and main Queſtion is touching the Leaſes, Whether 2d Queſtion. 


they are well! made, in Purſuance een the Settlement? 


Reſervation. of the moſt improved Rents is ſo uncertain, that they 
k vx a We lO AU STS 4 j Cn os tl : 74 

As to the other Leaſe, in Caſe a Recovery had been ſuffered, and 

thereby a Power had come to him according to the Settlement, woul 


Sir Charles Orbys Counſel laid down as a Foundation, that altho 
it be a Leaſe by one Deed of all the Lands that were anciently and 
accuſtomably demiſed, and alſo of all the other Lands that were not, 
hat is to ſay, a Demiſe: of all the Lands within the Power; if. that 

ould be conſtrued as one Leaſe, and one intire Reſervation, it muſt 
be wid as to the Remainder- Man; yet the Rents iſſuing out of all 


muſt be apportioned, and ſo twould be in Nature of ſcycral Leaſes, 


in Conſtruction of Law); becauſe, if reddendo ſingula, fingulis, the 
ancient uſual and accuſtomed Rents ſhall be conſtrued to be reſerved 


for the Lands not anciently demiſed, tis void only as to them. But 


Jam of Opinion tis void as to the Remainder-Man, for all the Lands; 
and it is to be conſidered in what Manner the Rents are reſerved; the 
Words of the Leaſe are, reſerving therefore the ſeveral ancient, re- 
ſpective and accuſtomed. Rents, and the Word (therefore) goes to all 
the Lands; as to the Caſe of Fanſield and Rogers, Cro. El. 340. 
and Minters Caſe, Dyer 308. which is the ſame in Effect; 55 
the Deviſe was of all the Demeſne Lands, and Site of the Manor, 
ac etiam totum illud Manerium de Chansfield, ac omnia Terras & 
Tenement eidem Manerio Spectau, habend the ſaid Site and De- 
auc ſues, and alſo the ſaid Manor and Premiſſes; reſerving or yielding 
for the ſaid Site or Demeſnes one Sum, and for the Reſidue another. 
Theſe don't come up to our Cafe, nor doth our Caſe come vp to 
them, for reſerving therefore is for the whole ; but ſay they, it after- 
wards comes and fays, the ſeveral ancient reſpettive and accuſtomable 
Rents payable, &c. 'That might do, if it might be conſtrued payable 
out of any Part, when reſerved out of the whole; but in Knight's 
Caſe, 5 Coke, tis reſolved, * that what comes after the Reſervation 
ſhall not ſever it; and it was in that Caſe ruled, that what comes after 
the Videlicet, was but a Deſcription of the Value. I mention this 
only becauſe I am doubtful whether it can make it ſeveral, as this 
Caſe is: But I deliver no Opinion as to that, becauſe I go upon another 


Reaſon ; 


„ 4 1 


Tm Puſthe; 4 ANNE, To\Chancery 


we n 2 r 


1 And chat taking it to be even a ſeveral Reſorvation; Lam 
'of Opinion it is a void Leaſe. In tho firſt Place, I conſider the Re- 
ſetvati tion of Rent is in general Terms, without aſcertaining! any Rent; 

een argued at the Bar that it i is a good Reſor vation, bo- 
caufe it is certain Reference or Relation to a Certainty, & 1d 


certum eſt quod Fg kat wan potefti" Now. I agree: the Argument will 
hold td 10 e Þ utp poſes, And fueß a Leaſo may be good when made 
by a Tenänt in Feel simple, becauſe, by making out what the ancient 


Rent was, he may recover the fame; and may diſtrain and avow for 
the an jent Re And us ſuch Leafs inay be good, - whencit is made 


15 by * enant f in Tres Simple, ſo in" like manner it may be not good, 


$f: the Retebration! Heron” yoid F for if ſuch Tenant in Fee kant 
ſet forth the ancient Rent; or if EG datt let it forth; yet it will be void 
if he cant prove what the ancient” Rent is” for he muſt make out 
that tis he anden Nent: Nôtwöhere this Leaſe was not made by 
him that was Maſter x the whole Eſtate, and therefore it will:differ 
very CO what may be made by a Tendnt in Fee; for in Caſe 
thi Tenant" in Fee the Leaſe will Ye good, arid the Refcrvatiots 
good or ybid, according to the Proofs hé eah' make of the antient 
ent: *But in this Caſe there muſt be ſuch a Reſervation as is ef- 
ual to all Intents and Purpoſes, and muſt het by any Means be 
uncertain; and by. this Leaſe 10 Remiaindor- Man poſſibly may or 
may not be able to aſcertain and prove' what the ancient Rent was, 
or àver that fuch a Sum as he avows for is the ancient Rent reſdrved; 
ſo that he is under a Neeeſſity of doing all theſe Things; and if he 
falls in any one of them, he can't recover his Rent, and it may not 
be in his Power to de it, for it depends upon Evidence, Which is 
uncertain, and upon a a Matter of Fact, which is alſo untertain; and 
it may be” & Rents anciently roferved. were not the ſame Rents at 
all Tohes? but that fometimes greater, and ſometimes leffer Rents! 
were reſerved; and this Power is Over Lands where Pines have been 
taken, and conſequently. the Rent muſt be mere or leſs, according to 
the Greattieſs or Smallneſs of the Fines; and no doubt on the Trial 
the Tenant may ſhew, that another Rent than what the Remainder- 
Man avows for was anciently reſerved, and ſo nonſuit him upon the 
Evidence as often as he ſhall think fit to conteſt it, whereby he may 
come to loſe his Rent. And this is the firſt Reaſon 1 go upon, That 
becauſe of the Generality and Uncertainty of the Reſervation, this 
Leaſe cannot be good againſt a Remainder- Man. N 
My Lord Mohams Counſel cited for their firſt Authority the 
Caſe of Omen and Ap-Rice, Cro. Car. ga. which is very imperfect- 
ly reported there: For which Reaſon Mr. Attorney General got 
a Copy of the Record, which I have ſeen, and find, that the Rea- 
ſon given in the Record ſeems to be a Miſtake; for tis ſaid to be 
a Leaſe of three Manors, uſually let at 32 J. per Annum, where 
in the Biſhop reſerved the uſual and accuſtomed yearly Rents, - 
and the 6ther Rents and Services, at the Days and Times uſually 
accuſtomed ; and becauſe he does not ſhew any Rent in certain, 
the Leaſe was held void. Now that was not the only Rea- 


ſon; for my Lord Chief Juſtice Fanghan, in Threadneedle and 
1 Linhams 


Term. Paſchz, 4 ANNE, in Chancery. 


— 


| Linham's Caſe, 1 Mod. 203, mentions another Reaſon, that is, that See 2 Mod. 


whereas there were three Manors uſually let, the Leaſe was but of J Kcb. 380. 
two, for there is an Exception of one of them by the Record itſelf; Stat. 1 Elia. 
it ſhould ſeem to me that they went on both theſe Reaſons. The 8.39, 


Caſe in Truth was a Leaſe of two Manors, excepting the third un- 
der the antient and accuſtom'd Rent, not ſpecifying any; now the three 
Manors had been uſually lett at 32 J. per Ann. therefore taking both 
theſe Reaſons together, the Leaſe was certainly void, becauſe there 
never was any antient Rent for two, but for three Manors; for if 
there had been 32 J. reſerved for the two Manors, that had been un- 
doubtedly good: And becauſe I conceive that they did not go in that 
Caſe upon either of theſe Reaſons ſingly, I think that Caſe can be of 
no Authority, nor is it of any Weight with me for my Opinion herein. 
The Counſel on the other Side cited the Caſe of Lawſ/oz and 
Piggot, which was on a Power reſerved by a Settlement, by Mr. 
Fenables of Cheſhire, to make Leaſes of Lands antiently demiſed, 
reſerving at Jeaſt 125. for every Cheſhire Acre, and thereupon a 
Leaſe was made by him of the Lands antiently demiſed, reſerving 
all the Rent intended to be reſerved; the Caſe came to be tried at 
the King's Bench, where the Tenant who was Plaintift recovered, 
notwithſtanding the Reſervation was in ſuch general Terms, and 
both the Chief Juſtices Holt and Treby agreed it was a good Leaſe, 
and gave their Opinion accordingly ; but that does not come up to 
this Caſe; for the Reſervation by the Power intended may be aſcer- 
tained, at leaſt by every Cheſhire Acre ; 'tis known what a Cheſhire 
Acre is, and by Admeaſurements may at all Times be aſcertained, 
and depends not upon uncertain Evidence. There is another Thing, 
in my Opinion in this Caſe, which carries a great deal of Weight 
with me, and that is, though this be but one Deed, it muſt be con- 
ſtrued as the Plaintiff's Counſel would have it, to be ſeveral diſtinct 
Leaſes, under ſuch diſtinct Rents, as formerly all the anticntly de- 
miſed Lands were uſually let at ſeverally, under ſeveral diſtin& Rents: 
And it muſt be conſidered that tis a great Eſtate, et non conftat, 
how many Manors are contained therein; fo that the Remainder- 
Man (for I muſt have Recourſe to my former Argument) muſt in his 
Avowry aver what Lands were particularly demiſed upon that Leaſe, 
or otherwiſe his Avowry will not ſerve him; for if he ſhould declare 
for more or leſs, either of theſe two Miſtakes will deſtroy it; becauſe 
that it is a ſeveral Leaſe, ſo that it ſeems to be at a mighty great Uncer- 
tainty, and to be a Leaſe and Reſervation, directly contrary to what the 
Power meant, and not any ways made for' the Advantage of the Re- 
mainder-Man, as the Power, by providing that Counter-Parts ſhould 
be ſealed by the Tenants ſeems to intend ; for by that, it muſt be in- 
ferred, that it was ſo provided, to the End the Remainder-Man ſhould 
know what certain Rents were reſerved, and that too upon what certain 
Lands in cach Demiſe. Now the Demiſe may amount to 20 ſeveral 
Leaſes, and there is but one Counter-Part for all, ſo that he can't by 
any manner of Probability, nay it may be impoſſible for him to make 
out the ſeveral Rents and Lands: For firſt he muſt have all the antient 
Leaſes, which can't be preſumed ; for when the Leaſes are expired, 
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the Counter-Parts are uſually given up, and not regarded, and ſo may 


be loſt ; and therefore the Remainder-Man would be put to infinite 
Uncertainty and Inconveniency ; and it can't be preſumed, that by this 
Settlement 'twas intended he ſhould be liable to any ſuch Obſtacles, 


but on the contrary that he ſhould not meet with any of them, and 


therefore it prudently foreſaw the Inconvenience, and provided a Re- 


medy againſt. it, that there ſhould: be a Certainty by Counter-Parts 


of every ſeveral Leaſe, and in ſuch Caſe he would-be enabled to 


come at his Rent; but here is no more than one Counter-Part for 


Chief Juſtice 
Holl. 


all, whereas there may be 20 ſeveral Leaſes, and not one Rent for 


any of them aſcertained, ſo that he had as good as none, ſince it can 


be of no Account at all to him. One Thing more I muſt take No- 


tice of which has been offered, and that is, the Plaintiff's Counſel ſay, 


that if in this Leaſe there had been a particular Rent reſerved, it 


would not avoid any of the Inconveniencies I have mentioned, nor 


ſcrve the Remainder-Man to any Purpoſe ; for tho there be an antient 


Rent reſerved in certain, he muſt aver that it is an antient Rent. But 
I think the Remainder-Man need only aver that it is the antient Rent 
or more, and that is enough for him in that Caſe ; but I muſt alſo 
ſhew, that there is a vaſt Difference where a particular Rent in cer- 
tain is reſerved, and where not; for in this Caſe he muſt not onl 


aver it to be the antient Rent, but alſo prove it to be ſo; and if 
the Tenant ſhould prove. another antient Rent, that will not make 


the Leaſe void, but bar the Plaintiff in the Avowry ; but in the Caſe 


of a particular Reſervation, he muſt truly aver the ſame to be the 
antient Rent ; yet where he ſhews the particular Rent under the 'Te- 
nant's own Hand, it is incumbent on the Tenant to prove that it was 
not the antient Rent, and if he ſhould not ſo prove it, it will be pre- 


ſumed for the Plaintiff ; and if he ſhould, then the Conſequence would 
be that he will thereby avoid the Leaſe ; which is abſurd to think that 


any Tenant will endeavour, when it is made for his Benefit, and if not 
the Rent, yet the Land in that Caſe would be recovered, but in this 


Caſe neither. So that there is a great Difference between thoſe two 


Caſes; in the one he muſt not only aver that it is the antient Rent, but 
prove it to be ſo; and in the other he need only aver it to be the an- 
tient Rent or more, and ſhew the Counter-Part, and the Tenant, if 


he will, muſt make the Proof (for it lies on him) to the contrary, 


which, if he ſhould, would avoid bis own Leaſe; and ſo'tis every Way 


better for the Remainder-Man to have a particular Demiſe, and a par- 
ticular Reſervation. Upon the whole, I think this Leaſe not agrecable 
to the Intention of the Settlement, and ſo it can't be good at Law. 


Holt, Chief Juſtice. The Caſe has been truly ſtated and open'd at 


large by my Brother Trevor, and I agree in the Point of the Intereſt of 
the 8000/7. to be paid from the Time of the Death of the Teſtator, for 


then the Money 1s due ; 'tis a Charge commencing then, and he that 


takes the Profits muſt pay the Intereſt ; and there ought to be a Dedu- 


ction for Intereſt all that Time that Fitton in] 


joyed the Lands, becauſe he 


had the Profits that ſhould have paid himſelf the Intereſt, and therefore 


he muſt take it by way of Retainer ; but as to the Leaſe, I'm of Opinion 


that 'tis a good Leaſe for all the Lands antiently and accuſtomably let- 
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ten; for the reſt the Plaintiff's Counſel do not contend: The Caſe is 
upon a Settlement made, wherein there is a Potver for the Tenant 


for Life to make Leaſes of Lands antiently letten upon Fines taken, 


reſeroing the antient and accuſtomable Rents ; and a Leaſe of thoſe. 


Lands is made in the very Words of the Settlement. And firſt, I 


will conſider whether a Leaſe made by ſuch a Power be good, re- 
ſerving and rendering Rent in this Manner; and in order thereto, I 


will ſecondly (though it does not go directly to the Matter in Diſ- 
pute, but for the Good of Poſterity, and which may give more Light 


hereafter) explain what is meant by theſe Words in a Settlement or 


Leaſe, c. antient and accuftomable Rent. Thirdly, I will confider 


where Lands antiently demiſed ſeverally, and Lands not antiently de- 


miſed ſeverally, or altogether compiled in one Deed, whether that be 
not as well as if they had been demiſed by ſeveral Deeds, and firſt, 


_ conſidering the Power, tis thereby ſaid yielding the antient and ac. 
cuſtomable Rent, and tis not denied, but that the Power is certain: 
Now will any Body ſay that a Reſervation, purſuing the very Words 


of the Power, is not as certain as the Power ? If not, I am ſure the 
Power itſelf muſt be void; and if it be not uncertain in the Power, I 


am ſure it can't be ſo in the Reſervation ; for the ſame Words muſt 


have the ſame Senſe in both ; and general Words, tho' they don't re- 
fer to any certain Particular, are ſufficient ; and ſo is the Caſe of Ame- 


ridith, cited 9 Co: 29. in the Abbot of Strata Marcella's Caſe, and 


indeed is the very Caſe in Point. King Henry VIII. being ſeiſed in 
Fee of the Manor of Stepenham and Hundred of Coleridge in the 


County of Devon, late Parcel of the Poſſeſſions of Margaret, Coun- 


teſs of Sarum (inter alia) grants the ſame to his Queen Catherine for 


Life, and by another Patent granted to her for Life, to have in the 
ſaid Manor and Hundred bona & catalla felonum, &c. Fines, c. 


Royal Fiſhes, &c. Annum Diem & Vaſt, with many other Royal 


| Privileges and Exemptions, and afterwards the fame came by Deſcent 
to Queen Mary, who in the firſt Year of her Reign granted the ſame 


Manor and Hundred to the Earl of Huntingdon and his Wife, and 


: that they within the ſaid Manor and Hundred ſhould have Tor talia, 
tanta ead' & bujuſmodi Libertates, Privilegia, Franchiſas, Furiſ- 


dictiones, Oc. quot qualia quanta, &c. que pred Comitiſſa Sarum aut 
aliquis vel aliqui Premiſſa aut aliq inde Parcellam ante habentes poſ- 


fidentes ant Seiſiti inde exiſtunt und habuer tenuer aut gaviſt fuer 


c. infra Premiſſa, Gc. ratione vel pretextu alicujus Chart Noni 
ſeu Conceſſionis ſeu aliquarum Literarum Pater”, &c. in Tail Male, 
the Remainders over in Fee. The Queſtion was, if the Patentec 
mould have all the Franchiſes which were granted as aforeſaid to 


Queen Catherine; and there was the ſame Objection, that the Refe- 


rence was general and too uncertain; but the whole Court of Zxche- 
quer reſolved it was certain by the Reference to the Charter of Queen 
Catherine ; tho' it did not refer to the Charter, but by general Words 


(Prout aliquis ſeu aliqui, &c.) and that ſuch general Reference was as 


much in Law, as if the Letters Patent had been all recited therein : 
Now if ſuch a Grant was good in the Queen's Caſe, much more ſhall 
it be good between Subject and Subject; and it would be a great deal 
harder to conſtrue it void in this Caſe than in the other. | 


Secondly, 
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ving a Sum certain that is requiſite to make it certain; for even upon 
a certain Sum, or a particular Rent reſerved, it muſt be mentioned 
to be the antient and accuſtomable Rent or more; it is not what is 
reſerved, as to the Sum that is requiſite; but that it be the antient 
Rent or more: So that the bare Reſervation of a Sum only does 
not make it good. In Mhitloch's Caſe, 8 Co. 69. b. there is the 
Pleading : And though he may take his Remedy by Debt or Avow- 
Ty, yet tis plain in, Avowry the Tenant muſt aver that it is the an- 


tient Rent, unlcſs the Defendant will take upon him to aver the ſame; ſo 


that there will be no ſuch Hazard as 'tis pretended ; and therefore I am 


of Opinion that a Reſervation by ſuch general Words is good. My 
Lord Chief Juſtice Trevor agrees with me, that if it had been made 
by Tenant in Fee-Simple, ſuch a Leaſe with ſuch a Reſervation 


might be good; if in one Caſe, I don't ſec why it ſhould not in the 
other; but I take it, that he muſt aver the Sum he declares for to be 


the antient Rent in both Caſes. Sir John Mollins's Caſe, 6 Go. 6 a, 


is a Caſe in Point, for there Tenendum de nobis, Oc. per Servitia in- 
de debit” & de Fare Conſueta, muſt be made good by Averment, as in 
this Caſe. There is an Objection made that it will be troubleſome and 
inconvenient to him in Remainder ; I don't ſee how; and if it were, he 


ought to take the Eſtate as it was intended him. But tis ſaid he will 


or may be at a great Loſs to find out and prove what was the antient 


Rent: I would know who can do it better than he, to whom all the 
Counter-Parts, Rent-Rolls, and Evidence of the whole Eſtate muſt 


come, together with the Land, and all the Writings are all of Courſe 
in his Hands, ſo that the Trouble, if any there be, can't ſignify any 
thing; no Body can know ſo well as himſelf; and if he will diſtrain, 


he muſt avow and aver, and may eaſily give Evidence what was the 


antient and accuſtomable Rents. I take the Reaſon of Owen and 
Ap-Ree's Caſe, Cro. Car. 94, to be clearly with me; tis ſaid not to 
be intelligibly reported by Mr. Juſtice Cro. But that was not his 
Fault; for tis miſtaken in the tranſcribing only, becauſe he wrote 
a very ill Hand: Mr. Attorney has got a Copy of the Record, and 
the Caſe was this: There were four Manors uſually let at 327. 
yearly, and the Biſhop Leaſes three of them rendering the antient 
Rent ; now. that was nothing, and ſo not good, for no ſuch antient 


Rent had been reſerved for the three Manors at 32 J. and it could 


not be helped by. Apportionment, but it had been good by reſerving 
it in this Manner, vis. rendering the antient and accuſtomable Rent 
for the ſaid three Manors, and alſo for the fourth; and that is the 


very Caſe before us. It is argued that ſuch a Leaſe can't be made, 


as to take Effect, by any but by the Tenant in Fee: Now pray ſec 
the Difference. This is the ſame in Effect, it being made by a Power 
derived from him that has the Fee, and the Leſſee is in mediately 


though not immediately (which will make no Difference here) from 


him that has the Fee; that is the expreſs Reſolution of Mhitlock's 
Caſe, 8 Co. 71. a. for the Power is reſerved. to the Tenant for Life, and 
none other, who, in Caſe the Settlement had not been made, would 
have been Tenant in Fee, and the Power reſerved in him ſavors ſtrongly 


_- Secondly, It is a good Leaſe for this Reaſon, that by this Reſerva- 
tion the Rents are as certain as they can be; and 'tis not the reſer- 
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T hing); for being made by the Tenant for Life, who was inveſted 
with the Fee, tis the very ſame Thing to all Intents and Purpoſes, 
and as good as if it had been made by him who was immediately 


Tenant in Fee- Simple in Poſſeſſion. 


Now there remains only to ſhew, that the ancient Rent may be 
aſcertained, and what was meant by theſe Words ancient and accu- 
ſtomable Rent in the Settlement: And I take it, that is the Rent, 
and ſhall be at all Times fo underſtood, that was referved at the 
Time of the Creation of the Power, where a Leaſe was then in 
Being, or that was laſt before the Time reſerved, where there was 
no Leaſe then in Being; for he that creates the Power intends no more 
than that the Leſſor and Leſſee ſhall not be able to put the Eſtate in 
a worſe Condition, but keep it in the ſame Plight and Condition, ar 


leaſt, that it was in when ſo ſettled. Now ſuppoſe anciently there 
have been Variety of Rents reſerved, as for Inſtance, 19 J. for many 
Years anciently, and 20 J. for ſome few Years before the Settlement, 
and at the Time thereof the Lands were not in Leaſe; in that Caſe 


the 201. and not the 19 J. though a much ancienter Rent, ſhall be 


the ancient Rent, for the Length of Time in that Caſe is immaterial; 


and for this I depend upon a Caſe of undoubted Authority, and that is 


the Caſe of Morris and Antrobns in the Exchequer; tis in Hard. 3 25. 
and was quoted at large by my Brother Cheſhire at the Bar, and was 


thus: The Canons of St. Pauls made a Leaſe 13 Car. II. for 21 Years, 
of the Rectory of St. Gregory's, to the Plaintiff and his Wife, rendeting 


38 J. per 4nn. and a Couple of Capons ; the Rent had been at fiſt 
25 J. then 37 J. then 38 J. and laſt of all 40 J. and the Capons; and 


then the Lord Chief Juſtice Hale, upon whoſe Authority I lean, held 


the Leaſe to be void, though it was a greater yearly Rent than Any 
of the ancient Rents, except the laſt; and conſequently, as he alſo 


Vid. Hard. 


343. 


declared in that Caſe, the uſual and accuſtom'd Rent was that upon : 


the laſt Leaſe, and {o muſt the Statute 1 Eliz. be expounded on the 
Word nccuſtomed : So that the ancient Rent is not to be taken in this 
Caſe in reſpect of 'Time- paſt, but of Time to come. I doubt whether 
I expreſs myſelf fo well as to be underſtood ; but I would ſay, that 
the Leaſe that was then or laſt before in Being at the Time of ſuch 


Settlement, the Rent reſerved thereon is the ancient Rent, in reſpect 


of any Leaſe to be made purſuant thereunto; as if a Leaſe was made 


four Years ago at 46. and another be made now reſerving the ancient 
and accuſtomed Rent, that Leaſe of 47. in reſpect of this Leaſe, which 
was then a future Act to be done, is ancient, and the Rent thereof is old 
Rent in reſpect of the new Leaſe, I will ſuppoſe a Variety of Rents 
reſerved at ſeveral Times, as of 10 J. for 30 Years ago, and 201, zoYears 
ago, yet the laſt Reſervation-of 20 l. muſt be the ancient Rent; other- 
wiſe this Power can't be executed; and therefore ex receſſitate you 
mult bring it to ſome Certainty, as I have done, to know what muſt 
be intended by theſe Words ancient, uſunl and gccuſtom'd Rent; and 
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that . 1 depend up on the Caſe of Morris ani Antrobus, as a Caſe in 
Point; And the Reaſon of the Law is with me; and it will: be no 
Anſwer to ay, that er neceſſit ate ſuch a Conſtruction was made there, 
becaufe i it was an Eceleſiaſtical· Leaſe; and a Dean and Chapter once 
T6 ſerving. a, greater Rent than formerly, on never diminiſh'it again; 
but Tenant; in Fce- Simple may make Leaſes at 504. and afterwards 
at 10 J. and then, N makes a Settlement, as in this Caſe, ſhall 
the 10 l. or the 50 J. be the ancient Rent? I hold that the 10 J. ſhall 
be; for Majut and Minus will not be any Alteration of the Caſe, nor 
varles it one Way or the other, as it may in the Caſe of a Dean and 
[ echte who can increaſe but never diminiſh, which is not the Caſe 
of a Txnant in Fee; and what he might have done at the Time of 
the, Sttlement made, and what he thought a Rent then ſufficient, 
ſhould, upon a Power reſerved to him of his ancient Eſtate, be the 

TY "Meaſure, of his Intention; and without a Certainty the Power can't 
be executed, by reſerving even a Sum in particular. And fo having 
diſpatched. this ſecond; Point, which though it is not a Thing that 
now, comes directly in Queſtion, yet 1 give this as my Opinion for a 
future Good, to be remembered, that upon any Settlement, where 

A Power is reſerved to the Tenant for Life, to make Leaſes of the 
Lands in the Settlement, which were anciently and accuſtomably 
demiſes, and whereof. Fines have been —_ at the agony; uſual 


* 4 23 


upon a 9 of the ne L rod in . or which expired laſt before _ 
n hed the Time of the Settlement made. 

Third Point. The third Point is, that all the Lands in hs Sato thont: are demiſed 
by. one Decd; whereas the Intent of the Settlement was, that ſeveral 
.caſcs ſhould be made of the ſeveral Manors and Farms, and ſo ſeveral 
Jeeds and Counter- Parts to be ſealed by the ſeveral 'Tenants ; but now, 

as they arc hudled up altogether in one, they make but one Leaſe. 
To this I anſwer, That if the Reſervation be ſeveral, notwithſtanding 
their being compiled in one Decd, that can be in no fort a Diminution 
of the Power: For ſuppoſe there are four ſeveral Farms, let at four 
ſeveral (ancient) Rents, as for Example, one anciently at 30 f. another 
at 20.5. another at ſo much, and the other at another Rent, and all 
compriſed i in one Deed, reſerving the ſeveral Rents anciently reſerved ; 2 
- Can any one ſay it's but one Leaſe, or one Reſervation ; or that it is not = 
purſuant, to the Power, and one Counter-Part is as good and effectual 3 
as twenty Counter - Parts? The Intent of the Settlement was, that 
the Reſervation ſhould be ſo certain, that he to whom the Rent was 
to come might know bow, and for what he was to declare. Habendum 
the four Farms at four Rents ſeverally and reſpectively for 99 Years, 
if. J. B. or C. ſhould ſo long live; that was held a good Reſervation 
within the Intent of the Settlement; So is the Authority of Knight's - | 
Caſe, 5 Co. 54. Winter's Caſe, Dyer 308. And the Caſe of Tanfield "= 
and Rogers, Cro. El. 340. is expreſs, that ſeyeral Reſervations may be . 
in one and the ſame Deed; and that the Reſervation here is ſuch à ſe- 
veral Reſervation, end conſequently the Leaſe good; for that which. 
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was not anciently ſo demiſed will not hurt the other, but muſt fall to 
the Ground. Lands anciently demiſed, and Lands not ſo demiſed, 
are letten in one-Leaſe, reſerving the ancient Rent for thoſe that were 
anciently demiſed, Gc. is a good Leaſe, and the Reſervation for the 
other Land is void; and the contrary, Opinion is contrary to all the 
Rules of Law; the Putting them in one Leaſe will not be material 
to object, for by one Counter-Part he may ſee what are the feveral 
Rents reſerved out of each Farm or Manor. But you'll ſay, tis the 
Reſerving therefore, &c. in Joint-Words, that makes all but one 
Joint-Demiſe: The Words are, Demiſe, leaſe, and to farm let, &c. 
reſerving therefore, &c. But with Submiſſion, notwithſtanding the 


Words are never ſo joint, yet they ſhall be taken ſeverally, where they 


have a diſtinct Subject- Matter to work upon. The Power is for the 


ſeveral Sorts of Lands or Eſtates, ſome demiſeable anciently, others 
not, 5 C. 7. In Mincham's Caſe there was a Demiſe to A. for 10 Years 


of Black Acre, and a Demiſe to B. for 20 Vears of White Acre, and 
afterwards a Demiſe by Indenture to a third Perſon of both for 40 Vears, 


to commence after the Determination of the ſaid ſeveral Demiſes: 


Here the laſt Demiſe being of both Lands, and that to . expiring 
10 Years. before the other, was held, that the joint Words in the laſt 
Leaſe ſhould have a ſeveral and reſpective Conſtruction, & reddendo 
ſingula ſingulis, by the laſt Leaſe, the Term of 40 Years in Black Acre 


ſhould commence immediately after the Leaſe to H. expired; and in 


White Acre, after the Leaſe to B. expired, that is one 10 Years be- 


fore the other; and ſo it muſt of Conſequence, to all Intents, be a 


ſeveral Demiſe by joint Words in one and the ſame Deed, of the 
ſeveral Lands in the like Manner: In this Caſe the Lands are ſeveral, 
and the Demiſe muſt be ſeveral by the Deed, becauſe we muſt, to 


” — 
———— —_— * 


make a right Conſtruction, look back to his ſeveral Powers; and it 


will be very hard to conſtrue this to be a void Deed of Demiſe, where 
it may be conſtrued to be a good one; and the Words are as expreſs, 
as can be to make it ſeveral: He ſays ſeveral/y aud diſtindtly, and fo 
he demiſes them ſeverally, and means to do it according to his Power, 


and not otherwiſe. Theſe Words have been (lighted at the Bar, but 


they ought not to be rejected, for they are very material. This Leaſe 
he makes in Purſuance of his Power; and it wovid be a ſtrange and 
hard Conſtruction to ſay, that according to his Power he did demiſe 


theſe Lands jointly, when in expreſs Terms he ſays, that according 


to hi Power he demiſed. them ſeverally, as he ought to have done; 
5 Co. 18. Slingsby's Caſe is expreſs, that Several Words are void, 
where they would work on a Joint Intereſt; and Joint Words are 


void, where they would work on a Scveral Intereſt ; but Joint Words 


in a Covenant make, it joint and ſeveral, and work ſeverally: And 
plainer Words can't be ſpoken than in this Caſe; for he ſays ſeverally, 


and not jointly, i. e. ſeveral Terms of Years. It has been ſaid, that 


a Power of this Nature ought not to be taken favourably, it being in 


Prejudice of the Remainder-Man: I confeſs I know not why; for if 


he that would otherwiſe have been Tenant in F ce becomes Tenant for 
Life by ſuch a Settlement, whercby a Power is reſerved to him, that 
would have deſcended with the Pee, it ought to be taken benckicia)ly 

| for 
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for him, and that Power has a Reliſh of the ancient Fee. So 6 Cy. 
17. Sir Edward Clears Caſe, That very improper Words may ſerve. 
to execute a Power. Clement Harwood, ſeiſed of three Acres of Land 
of cqual Value in Capite, levied a Fine of two of them, to the Uſe 
of his Wife for Life for Jointure, and afterwards makes a Feoffment 
by Deed of the thitd Acre to the Uſe of ſuch Perſons, & c. and of 
ſuch Eſtates, Gc. as he ſhould appoint and limit by his Will in 
Writing, and accordingly deviſed it to a third Perſon in Fee; here, 
though it could not be good as a Deviſe, but utterly void, inaſmuch 
as he had conveyed two Parts before, by Act executed, yet it was 
held a good Exccution of his Power, becauſe it ought to have a fa- 
vourable Conſtruction; and therefore ex neceſſitute the Judges there 
had Recourſe to his Power, that it ſhould paſs by Way of Limitation 
of the Uſe, even though he took no Manner of Notice thereof by his 
Will, but deviſed the third Part generally in Fee: So here, if this 
| Leaſe can't be good 1 of all the Lands in the Settle- 
ment, yet it may be good as a ſeveral Demiſe of the ſeveral Sorts of 
Lands therein; and it ſhould be conſtrued to be a ſeveral Demiſe, 
though it had been demiſed joint, as it is not, and ſo make it a good 
Execution of the Power, and conſequently a good Leaſe, ut res magis 
waleat quam pereat. So in Hob. 3 1 2. Kibbet and Pee's Caſe, the De- 
viſe which was void as an abſolute Diſpoſition of the Eſtate, was con- 
ſtrued a good Revocation in Execution of the Power, though no No- 
tice taken of the Settlement therein, becauſe ſuch a Power muſt be 
always conſtrued favourably, and with a beneficial Intent for the 
Party to whom it is reſerved, in Confideration of the Eſtate he has 
parted withal. So in Scroop's Caſe, 10 Co. 140. 5. A Covenant to 
ſtand ſeifed to other Uſes than were in the Settlement, adjudged a good 
Revocation of the Uſes in the Settlement, though not expreſsd; and 
the true Reaſon is, becauſe ſuch Power muſt at all Times have a be- 
neficial Conſtruction for him who is to have it. Indeed he muſt purſue 
the Circumſtances, and the Form preſcribed, as ſuch a Reſervation, 
Counter-Part, &c. but he need not take any Notice even of his Power; 
and if he ſhould make a Leaſe without mentioning it ſeemingly as a 
Proprietor, that ſhall be conftrued as if it had been done by Virtue 
and in Purſuance of his Power, if it could by any Means be done by 
Virtue thereof; and ſo are all the Authorities: So that I conceive 
that there is nothing omitted that is requiſite to make this a good and 
effectual Leaſe, according to the Settlement; and I think it to be 
; fuch, and ought to be conſtrued as Several Demifes 
Lord Char- Lord Chancellor Cowper. The Caſe has been ſtated diſtinctly and 
cellor clearly by my Lord Chief Juſtice Trevor, and my Lord Chief Juſtice 
N Holt : And as to the firſt Point, I concur readily with both their 
Laordſhips, becauſe the Creation of the Term from the Death of the 
old Earl Charles is in the Nature of a Mortgage, and fo conſequently 
there muſt be Intereſt for the Mortgage-Money, from the Time it was 
payable and due, which was at the Death of the old Earl Charles; for 
the younger Charles was in Nature of a Mortgagor; and'the Eſtate be- 
ing charged when it came to him with the Money, he was bound only 
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as Tenant for Life to keep down the Intereſt, as in the common Rule 
of Equity ; if he redeems he is to pay but one 'Third of the Princi- 


pal, and he in Remainder the other two Thirds, that's the Courſe of 


Equity; then when E. Eitton came into Poſſeſſion he was not to pay 
Intereſt to himſelf, and fo no Intereſt after that ſince, till the Time 


of his Death, at which Time the Intereſt will again revive. 


But as to the ſecond Point I hold, that the ſecond Leaſe, reſerving 
for the other Lands the moſt improved Rent, lies under an abſolute 
uncontrovertible Uncertainty, and is of no Value to the Parties: The 
great Point ariſes upon this other Leaſe, which is made as well of the 


miſed in one Leaſe; and I muſt own, with Submiſſion to better Judg- 
ment, that in this Point I differ in Opinion with my Lord Chief Ju- 
ſtice Holt, and am of the ſame Opinion with my Lord Chief Juſtice 


Trevor; I took Time formerly to conſider of it when I was Counſel 
and attended at the Bar, and becauſe it was a Caſe prime Impreſſio- 
ui 1 made a particular Obſervation of the Arguments at Bar on both 


Sides, and am now of the fame Opinion I was then, and ſhall de- 
liver it accordingly, making Uſe of my old Notes: But I muſt pre- 


miſe a few Things in order to come to the Point in Queſtion. 1ſt, 


"Tis agreed by both my Lord Chief Juſtices to be meerly a Queſtion 


Second Point. 


Lands antiently as not antiently demiſable, and both which are de- 


at Common Law, and not to have a different Determination in this 
Court from what it would receive at the Courts below ; and it is 


here now in the ſame Manner as if there had been a Special Verdict 


here before me, where Equity can't aid, nor will it help this Leaſe, 
it not being compleatly executed in all Reſpects; I ſpeak this becauſe 
the Counſel for the Plaintift ſeem'd to direct ſomething this Way, 


Power not done upon a valuable Conſideration, tis not a Matter by 
any Means proper to go before a Maſter, but muſt ſtand or fall as 
it can; for if it be good it muſt be decreed good, if bad it muſt be 


as if in Caſe any Thing were wanting it might be relieved here; and 
J am clear of Opinion, that it being a voluntary Execution of a 


decreed bad, though never ſo inconvenient for the Remainder-Man 


or Leſſee; and fo 'tis in the ſame Condition as if a Recovery had 


been ſuffered. 2dly, As to the Reſervation, the Queſtion is not if it 


would be void between the Leſſor and Leſſee; as 'twas argued very 
fallaciouſly at the Bar, for want of making this Diſtinction or Diffe- 
rence ; where made between Party and Party, it may be good, but 
to bind the Intereſt of a third Perſon or not is the Queſtion, and whe- 
ther it be within the Execution of the Power? Now by the Limita- 
tions ſet to the Power, it is plain they were made for the Benefit of 
the Remainder-Man ; I will eafily grant that when he in Remainder 
for Life came into Poſſeſſion, he might leaſe as he pleaſed ; and as 
to him the Reſervation is not void, becauſe it may happen to be re- 
covered ; but to the Remainder-Man it is void, becauſe it may not 


happen to be recovered; fo you fee by this Diſtinction 'tis not abſo- 


lutely void for Uncertainty, but it is not abſolutely and perfectly 
Certain; ſome Things are in their Nature uncertain, ſome Things ac- 
cidentally ſo; and to argue that if ſuch a Thing as this Rent is, be not 


uncertain, then this is certain, and if certain, then it is good to 
Q bind 
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bind the Remainder-Man, is not a fair Way of arguing; the firſt will 
not follow, for there is a wide Medium between not abſolutely un- 

certain and certain, for future Events may alter the Caſe here, ſo 
tis not abſolutely uncertain or certain, as if he can be ſo able or ſo 
lucky as to pitch upon the Sum which was the antient Rent; and 
if he can alſo prove it to be ſo, and if it ſhall happen that the other 
ſhall not be able to prove that any other Sum was the antient Rent, 
then theſe three V being fo luckily with him, it may be a good 

Leaſe, and he may recover his Rent; but on the contrary, if in any 
of theſe If's he ſhould happen to be at a Loſs, he can't be certain 


but muſt fail, and the Leaſe is bad, ſo as to be abſolutely void for 


Uncertainty, and the Remainder-Man, for whoſe Sake the Limita- 


tions are intended, is no Party: Now. as this Caſe is, tis poſſible it 
may never be reduced to a Certainty, for the Remainder-Man may 


meet with Difficulties inſuperable, and if any Uncertainty is in it, 


the Leaſe is void as to him; but to prevent any ſuch Uncertainty 


there may be reſerved the antient Rent or more, and that's alterna- 


tive, and then the Leaſe will be good according to the Settlement. 
_ *Tis faid the antient Rent is certain, by referring it to the laſt Rent 


at, or next before, the 'Time of the Settlement, where no Leaſe was 
in Being: With Submiſſion to greater Judgments I can't agree to 
that; ſuppoſing it were twice at a greater and once at a leſſer Rent; 
J take the two former Leaſes to be the antient Rent, for the laſt 
might be made by him that had the Fee, who is not bound to reſerve 
the antient Rent, but may let it for nothing if he pleaſes; here are 
Lands antiently demiſed, whereof Fines have: been taken, fo. that 
here is a flat Impoſſibility to make that Diſtinction, becauſe the Rents 


have in all Probability been more or leſs, as the Fines have been 


higher or lower. A third Thing I premiſe is this, 'That the Reſerva- 


tion and Deed being to be made upon a Reſtraint of the Power muſt 


be taken ſtrictly againſt the 'Tenant for Life, becauſe of the limited 
Acts he is to purſue, and liberally for the Remainder-Man, becauſe 
that Reſtraint was intended for his Benefit ; and there are Multitudes 
of Authorities in the Books, that ſuch a limited Power is to be taken 
ſtrictly againſt Tenant for Life, where the Reſtraints are put upon 
him for the Benefit of the Remainder-Man; and if we ſhould go on 
both Reaſons together, it muſt ill be taken for the Benefit of him in 
Remainder ; and for this I inſiſt on the Reverſe of the Reaſon in 
Mountjoy's Caſe, 5 Co. 3. b. That was an Eſtate Tail created by Par- 
liament, &'c. he had a narrower Power by the Act than the Law 
would have given him as Tenant in Tail, therefore that muſt have a 
reaſonable Conſtruction according to the Meaning of the Act: But 
vice verſa, here the Power of Tenant for Life is by way of inlarg- 
ing the Eſtate, and being in Augmentation of it muſt be taken ſtrict- 
ly, and ſo it muſt be taken according to general and natural Reaſon; 
now according to that this cant be a good Leaſe to bind the Free- 

hold and Inheritance of the Remainder-Man, for in Conſtruction of 


Deeds the true genuine Senſe and Meaning of the Parties muſt be 


attended to, and ſo we muſt conſider each Part of the Power in the 
Deed; and that in reſpect of the Rent reſerved, the eee 
2 mu 
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muk be in as good & Condition as the antient Perſons that held the 


eſpecially thoſe mentioned in the Settlement, ſhould be perbatin: 
turned into a Reſervation in the Leaſes, but the Intent provided for 
a Certainty to be had in every Reſervation of what Rents ſhould 


might have a Remedy upon his Action for a Rent reſerved certain, 
and in Terms as formerly had been uſed to be reſerved for the Land, 
or at leaſt ſo as it might be reduced to a certain Rent by referring 
to a Certainty ; and this is the plain and honeſt Meaning of the 
Parties, and not to involve the Remainder-Man in perpetual Con- 


3 


to. Tis ſaid the antient and accuſtomable Rents being reſerved, 
there will be a certain Sum reſerved; but here tis diſputable what 


W | be reſerved where the Rent would be indiſputable, for a certain Sum 
MW in all Caſes muſt þe reſerved, and the contrary would produce great 
Inconvenience, for always a certain Sum was antiently reſerved, and 


in this Caſe, that he is under greater Diſadvantages than any Free- 
holder formerly hath been; for let us conſider what it is that by al- 

lowing this Leaſe to be good the Reverſioner muſt prove; he muſt 
prove the Lands and Rent he-avows for to be within the deſcriptive 
Words of the Leaſe, and that the Leſſor was in Poſſeſſion, which he 
can't do here becauſe 'tis promiſcuous, and can't be known what 


Leſſee would be forced to ſay the Leſſor was in Poſſeſſion, and fo 

the Leaſe would be a Conclufion, at leaſt an Evidence of the Rent; 
neither more or leſs, was the antient Rent, or the Tenant will baffle 
him as often as he pleaſes ; the Rent here reſerved is neither like, 
nor the fame Reſervation or Rent that uſed antiently to be reſerved ; 
and to argue, that though an expreſs particular Sum had been re- 


antient Rent or more, and ſo he in Remainder muſt prove what was 
the antient Rent, although a certain Sum had been reſerved, that is 
not to be argued; for tis a hard Suppoſition that a Man ſhould go 
about to deſtroy his own Leaſe he holds under, for ſo 'twould be; for 
otherwiſe he can never avoid Payment in an Action of Debt for the 


Rent, the Leſſor, or he in Remainder, might bring his Ejectment, and 


put him out ; now this Caſe varies here, for the 'Tenant may baffle the 
Leſſor 20 Times over, and yet keep the Lands in deſpite of his Teeth; 
but if the antient Rent had been Reſerved there would be no Danger, 
and the Remedy as well as the Leaſe had been good, but now he may 
ſhift here, as often as he can ſhew there was antiently any Rent re- 
ſerved, which differs from that demanded. So that I muſt be of Opi- 
nion that this Reſervation in the Manner here worded is reſerving a 
worſe Rent than uſed antiently to be reſerved; and that the Reſtraint in 


the 


Eſtate injoyed the ſame; it was not intended that general Words, 


be reſerved, and that to be in particular; ſo that he in Remainder 


troverſy and Uncertainty, as in this Caſe he is otherwiſe obnoxious | 


the antient Rent was; and 'twas intended that a certain Sum ſhould 


ſo it was intended by having the Counter-Parts; and I rely upon it 


Lands, for what Rent ; but if there had been a Counter-Part, the 


but here he muſt prove that ſuch a Sum as he declares for, and 


ſerved, the Tenant might put it upon him to prove that it was the 


Rent; and if in ſuch Action he ſhould deny that to be the antient 


upon ſhewing the Denial upon Record, would recover the Land and 
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more than the antient Rent; but here is none, and if there be it 


Joy's Caſe ſays; and there are ſeveral Caſes for want of that deny'd 


Original Power have laid a Streſs on this very Thing, as if they fore- 


4ign a Counter-Part of the Leaſe, but the Deed here fignifies no- 


for which the Settlement, and the Parties intended to provide. 


all material Qualities, as well as the Quantity of the Rent, and a 
Remedy to attain to the Certainty, and to recover the Rent as well 
as the former Frecholders could. There are many Caſes put to this 


they were never deny d to be Law ; as a Reſervation of Rent to be 


ſo if paid in Silver, where antiently it had been in Gold, yet many 


uſual; and a very Minute Difference will ſerve to avoid it, which 


Value, it is not a good Leaſe if 15 of theſe are let at 15 J. Rent each; 


the Settlement means, that he in Remainder ſhall have the ſame in 


Point, in Mount jo s Caſe, in 5 Cue. And I take them all to be very 
good Authorities, becauſe, becauſe being put by Counſel at the Bar, 


paid at two Days, where antiently it had been paid at four, not good; 


others there put on other Points, were deny'd to be Law. 
Fourthly, That this Leaſe, as againſt the Leſſee, is not void, but 
againſt the Remainder-Man it is void, becauſe not ſo beneficial as 


might have been prevented in purſuing the Settlement, by reſerving 


muſt have all the beneficial Qualities of the Rent antiently reſerved, 
and thoſe ought to be reſpected, received and obſerved, as Mount- 


to be Law, as Silver for Gold, or two Parcels or two Manors con- 
joyn'd, or a Part of a Manor at a proportionable Share of Rent, or 
Part of the Rent; as if 20 Acres bad been let for 205. each, of equal 


and our Caſe is much ſtronger, becauſe the Original Parties to the 
ſaw and would prevent it; for the Leſſee by that is to execute and 


thing, tis a mere Shadow; and as the Manors were antiently parcel- 
led out at diſtinct Rents, the Tenant may deny he holds any particu- 
lar Parcel; he may ſay theſe and theſe Lands are not contained in 
any Bor, (as I may call it) of ſeveral Leaſes, and inſiſt upon any 
Rent he pleaſes, in twenty ſeveral Actions, brought by the Remainder- 
Man, and may Nonſuit him on the Evidence of every one of them, 
and he is eſtopp'd to ſay (nothing but ſigning and ſealing) it was intend- 
ed that ſeveral Leaſes ſhould be made, and ſeveral Counter- Parts, and 
ſeveral Rents certain reſerved, c. which can never aſcertain that, 


Another Reaſon, or rather an Obſervation, which may ſerve to 
anſwer what my Lord Chief Juſtice Holt ſaid, That if the Settle- 
ment were certain, the Deed was as certain; and that the general 
Words in the Power are good for a Reſervation, But a true Way 
to execute a Power like this, is not to do it in the general Words 
of the Power; in all ſuch Caſes they muſt reduce the Rent to a 
Certainty by particular expreſs Words. Suppoſe (as I have ſeen 
in ſome Deeds) that there was a Proviſo in every Leaſe, there 
ſhould be inſerted ſuch Covenants. as are uſual to be inſerted in 
Leaſes in that Country where the Lands lie, Sc. and a Leaſe 
ſhould be made with a Proviſo in the very Words of the Deed; 
that would not be good; nor could it be aided by any Special Ver- 
dis, finding the Covenants uſual, Oc. and the Words or more alter 
it extreamly, and the Leſſor muſt lay hold on the antient Rent, or 
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more; whereby tis denoted, that in Obedience to it, he muſt do it 
one Way or other; but ſtill it muſt be certauaimmmmn. 
A third Obſervation or Argument which 1 make is, admitting the 
Rent reſerved not neceſſary to be a certain Sum, ſure it muſt at leaſt 
refer to àn abſolute Certainty; as in the Caſe of Leoiſor and Piggot, 
there was an abſolute Mathematical Certainty, than which nothing 
can be more certain; for the Power proyides, that it ſhould be at 


leaſt 12.5. for every Cheſhire Acre, ſo that it muſt refer at leaſt to 


ſomething, certain; but, this refers to nothing that is ſo; but on the 


_ contrary, to a Thing that is a Aucuating Cuſtom or Uſage: Tis; cer- 


tain, that at the Time of an old Leaſe there was a Rent exiſting, and 
it was then known certainly. what it. was, and to make it good, it 
muſt now be alſo known what it is; but may be it is unattainable by 


human Knowledge. As to the Thing in Queſtion, it is certainly ab- 
ſolute and general; but we mean uſeful Certainty, for the Benefit of 


Property: And in that Reſpect, referring to Uſage and Cuſtom is un- 
certain, and therefore Gertum eſt quod certum reddi poteſt; if fitted to 
maintain, that whatever is in itſelf once certain, muſt be ever certain, 
will not be granted; for it may or may not be certain, according to 
future Events, and much leſs to bind a third Perſon; and it is contra- 
dicted by Owen and Apree's Caſe, Cro. Car. 95. Suppoſe it had been 


referring to a Leaſe or Leaſes between, ſuch a one and ſuch a one, that 


alſo had been void between the Leſſee and the Remainder-Man, be- 
cauſe the Reverſioner might loſe. the Leaſe; and ſo there is not an 
Equivalent, to which he may at all refort to be aſcertained, as in 
Leviſon and Piggots Caſe: Therefore 'tis not a good Reſervation, 
where tis not certain in itſelf, but refers to ancient Uſage and Cuſtom. 
'There'is one Uncertainty as to: Nature, and another as to the Under- 


| ſtanding, As for ſaying that a Verdict would have aſcertain'd it, that 


would be aiding a legal Defect; and to go before a Maſter or Jury to 


find what were the; ancient Rents, is Supplying a Defe& which has 
been made in executing a Power againſt common Right: Here is re- 


ally not an abſolute, but a conditional Reſervation, good indeed be- 


tween the Leſſor and Leſſce, but not to bind the Remainder-Man ; 
the Condition is, I let theſe Lands abſolntely ; and if an ancient Rent 
can be found, and you the Remainder-Man can prove it, then J re- 
ſerve it to jou; but if there be none, or if there be, and you can't prove 
$65, J0adl Feds 
There is another Uncertainty,” which I don't need to rely on, and 
that is in the Thing demiſed, and that runs to 4pree's Cale; Where 
Lands are demiſed by. ſufficient Deſcription, the. Leſſee can't go back, 
unleſs he forfeits the Leaſe; but here they are ſo demiſed, that tho 
the ancient Rent had been reſerved, yet the Tenant may ſay they are 
either more or leſs; but if they had been diſtinctly demiſed, and he 
ſnould ſay ſo in Pleading, he would forfeit his Leaſe; But here is no 
Light at all for the Leſſor to go by, tho he finds the certain Rent; ſo 
that tis. only a bare Poſſibility, that by the Help gf great Charges, and 
good Fortune and Induſtry, he nnay come at his Rent if he can aſcertain 
the very Lands anciently demiſed, and their reſpective Rents; for if 
either the Lands or Rents be miſtaken, he is ſtill to ſeek; for if Lands 
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ate Kaſed for the Reit reſerved anclently on thoſe Lands, and thero 
be more Lands in the Leaſe than anciently were let, that is not a good 
Leaſo; but if lefs or fewer Lands than anciently were let be demiſed 


for the ſame Rent, 3ts certain that had been well. 


la the flext Place, If there had been x Recovery, and a Leaſe of 
divers Lands in the „ that had been bad, and the ſame Un- 

certainty woul, ut the! aticlent Rent being a Sum of Money, 
you thight reſerve more than the ancient Rent; and ſo it appears, that 


certainty Would hold; but 


tho? I had feſetved by the Words antient and acouſtomablè Rent, that 
would be void; whereas if J had teferved a Sum of Money, though 


it was no more than the ancient Rent, that had been good: So that 


Certum eff quod certum reddi pbteſt will not do in this Caſe. Beſides, 
if you can maintain the Reſervation on the Leaſe, yet the Leaſe is not 


in Severalty, as the Lands were formerly deviſed : And therefore 'twill 


be that Cafe cited in Point. Or if you ſnould make it a Several Leaſe, 
et there ate more Lands; and then it will be a ſtronger Caſe againſt 
you, than if there had been lefs. But ſay you, 'tis the ancient Rent 
is reſerved only for the Lands anciently demiſed : That won't follow, 


for the ſame Lands are not demiſed in the ſame Several Leaſe: The 


Words are Severally, and not Fointly, of all the Lands in the Settle- 
ment ; reciting the Meſſuages, Tenements and Hereditaments in ſe- 
veral Manors, in the County of Cheſter, and all and ſingular the Lands 
compriſed in the recited Power, Habendum for 99 Years, if Sir Charles 


Orby, &c. ſhall ſo long live; Tielding nd paping therefore yearly 


the ancient and accuftcmable Rents uſually reſerved, and payable (not 
faid heretofore) in the leaſing Part; only there is a Severalty (for the 
Leaſe is ſeveral, and not joint) of all the Lands in the County of 


Che ſter, &c. and alſo of all the other Eſtate, &c. Tis indeed a Se- 


verance, but the minuteſt that can bè ſuppoſed. Suppoſe a Leaſe is 
of four Fields, and four Meſſuages feverally, where uſually only two 
Fields and twe Meſſuages were let, that would not be good; for it 
ought to be a Severance of all the Things demiſed, and take the Words 


to be ſuch, that the Lands are uſually perhaps let by Manors, & c. and 


1 Moor 201. 


the Reſervation is ſeverally, &c. but may have a Relation to the Uſage 


or Cuſtom; and in the demiſing Part its is faid anciently demiſed : So 
that the Conſtruction that is endeavoured to be put upon it, would carry 
the Reſervation to be ſeveral, farther than any Caſe yet has done. 
The Lands paſs by this Deed, all during the Life of the Leſſor; and 
therefore tis one Reſervation ſingly of all the Rents, for all the Lands 
and Manors. Theredf reſerving ſeveral Rents will not be good for a 
Demiſe of them, where they arc uſually let fingle or together; and the 
calling them ancient reſpective accuftomable Rents, is denoting what 
they were, not what Rents are reſerved; and eited Dy. 309. a. Hob. 303. 
Moor 201. "Tis true, the ſeveral ancient Rents are reſerved, but not 
for the ſeveral ancient 'Tenements; and reſpectively only denotes, but 
does not reſerve (or refer) + Therefore I am of Opinion that the Demiſe, 
tho' ſeveral and not joint, cannot be made any other Severalty than 
the old Demiſe, and that won't do the Plaintiff's Turn, for that will 
be for all the Lands; and that will be Omen and Apres Caſe, and fo 
let in a Manner never let before. Here are more Lands than anciently 
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were let; you won't ſay that the Rent was not as well reſerved for 
the Lands not anciently demiſed, as for thoſe Lands that were; the 


Leaſe did paſs as much; and as for the Reddities, tis for all that was 
leaſed; and that Part that was not anciently demiſed being evicted, - 


it muſt be apportioned, for there is no Covenant for the Leſſee to pay 


the ancient Rent for the old Lands, in cafe the reſt ſhould be evicted: 


Therefore agreeable to common Right, againſt which the Power is 
made, and to what was then intended by the Settlement, the Leaſe 


not being ſeverally, much leſs ſingly, tis void; for the general Courſe 


being in executing theſe Powers, to make the Deeds and Leaſes in 
particular Terms, and not according to the general Words of the 


power; and now, ſince that, when theſe Powers have been perhaps, 


and I believe are much ancienter than the Statutes for enabling Ec- 


cleſiaſtical Perſons ; this is the firſt Attempt that ever was made to de- 


legate the Power generally (as I may ſay) that was to be executed 


particularly, in the fame Manner as they were done before ; and for 
that it would be fatal to all Remainder-Men, becauſe the Tenant for 
Life might on a ſudden at any Time make a Diſpoſition of the whole 
Eſtate in this uncertain Manner; and being a new Invention in Dero- 
gation of Common Law, and tending to introduce Perjury, Forgery 
and Frauds, the Courts of Equity won't aid it by any Means; tis 


5 to be utterly exploded, like the Attempt of Juſtice Richell, mentioned 


in Littleton; and therefore I am of Opinion tis not a good Leaſe to 
bind the Remainder-Man. | 


And the Lord Chancellor accordingly decreed, Sir Henry Hobart 


ſhould be Truſtee for the Uſes in the Settlement, and permit his Name 
to be uſed, and decreed an Account of the mortgaged Eſtates; and if 
the Plaintiff ſets up Title for the Inheritance and Mortgage, he muſt 


account for the whole Profits, as the Defendant's Counſel inſiſted on; 


but if the Account was any way delayed, then a Receiver to be ap- 


pointed. But he refuſed to ſpeed the Account upon the Face of the 


Decree, becauſe tis to be preſumed all Parties will obey. Then it 
was moved, That for the Sum of 80007. deviſed by the old Earl 
Charles to the Lady Gerard, and by her deviſed to young Earl Charles, 
who deviſed the ſame to the Defendant's Intereſt, might be diſcounted 
for the ſame by the Plaintiff, as Adminiſtrator to Earl Firtoz, the 
Time Earl Hitton enjoyed the Eſtate: But to this the Chancellor an- 
ſwered, That Earl Charles the younger having the Fee-Simple in 
Reverſion, and the Fee being now fallen into the Party who was to 
have that Money, ſhall he not have it out of the Eſtate? For 'tis not 
perſonally due to Earl Hitton; and it is too hard to give Intereſt for it 
to you that have the Fee, the ſame being a Perſonal Demand. Twas 
urged, Artucod and Thomas's Caſe in the Houſe of Lords was the 


_ fame, where ſhe recovered her Portion after the Fee had fallen into 


her: But the Chancellor ſaid, Perhaps that was becauſe of Fraud in 
the Truſtees, and ſo would not decree any Intereſt for it; but that 
all Writings, except ſuch as concerned the mortgaged Eſtate, ſhould 
be delivered up, and thoſe alſo when the Poſſeſſion came to the De- 
fendant; and decreed Coſts for the 4000 J. only, as Mortgagees uſuall y 
have in this Court. r 
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- | Lechmere and others againſt Blagtave and others. 


WhereLega- 4 Agreed with B. to give the ſaid B. 2000 J. to be laid out by the 
l A 2 dad A. and ieee as a Marriage- Portion: The Macriags 
in Satisfaction took Effect, and the ſaid 4. laid out the Sum of 1000 J. in a Purchaſe, 
roared and afterwards mortgages thoſe Lands, and then ſettles according to 
Portions, &c. the Articles, only he failed in one of the Limitations directed by the 
See 2 P. Will. Articles: J. after made his Will, and deviſed thoſe Lands to his Wife 
128 for Life, and alſo a Money Legacy, and gave Legacies to B. and his 
Children, and died without Iſſue of his Body, leaving the Children 

of B. bis Heirs at Law, who together with B. brought their Bill 

againſt the Widow and Executor of 4. to have an Account of the 

Profits, and for Performance of the Articles. The Chancellor ſaid, 

That the Lands that were ſettled according to the Articles of Inter- 
Marriage, were a good Performance, ſo far as the Value was over 

and above the Mortgage; and 'twas inſiſted on by the Counſel; that 

the Legacy ſhould go in Exoneration of the reſt of the 1000 J. which 

the mortgag d Lands would not anſwer for: That if 4. be indebted 

to B. and by his Will gives B. a Legacy, that Legacy, if equivalent 

to the Debt, ſhall ever be taken to be in Satisfaction thereof. But it 

was urged on the other Side, that the Legacy ſo deviſed to the Chil- 

dren was a Grandfather's Bounty, and could not be intended to go in 
Exoneration of the Heir's Demand, to whom the Eſtate was to come; 
eſpecially, becauſe at the Time of the Legacy it was not known whe- 

ther he would be Heir, or take any Thing by the Settlement: Beſides, 

it was given in Company with his:Siſters, and the Controverſy is now 
between. the Executor of 4. and the Plaintiff, and not between him 

and a Creditor: Alſo the Plaintiff and Defendant are Legatees in 

equal Degree, and there are Aſſets enough to anſwer all, and no 
Creditors in danger. Vet the Lord Chancellor directed the Maſter 

to inquire what Aſſets by Deſcent in Fee, and other Perſonal Eſtate, 

came into his Hands, to be as Part of the Satisfaction of his Demand, 

and put the Caſe of A.'s receiving 1000 J. to my Uſe, who dies and 

makes me Executor, that ſhall be a Satisfaction; and for theſe Rea- 

ſons farther, that be gave Legacies to all that could take by the Li- 

mitation agreed upon in the Articles: Wherefore the Caſe is ſtronger 

than where it is given to one he owes it to; for 'tis harſher to under- 

ſtand, as the Counſel for the Plaintiff argue, his Intereſt ſhall guide 

his Intent, which is a very fallacious Way; for he did not-intend any 

Thing but to ſatisfy, and if not ſatisfied, then in Strictneſs of Equity 

he would have applied it ſo; and if you be ſatisfied, then you are 

miſtaken as to the Intent, and ſo the Legacies muſt go in Satisfaction: 

And in Caſe where one has a: Debt due, either in Law or Equity, and 

the Debtor bequeaths him a Legacy, if other Creditors prefer their 

Bill againſt the Executors, to be paid their Debts, that ſuch Legatee 

| not having received his Legacy, muſt ele& to come in as Creditor; for 
—— . if he ſhould be a mere Legatee, the Creditors muſt be firſt ſatisfied, 
 Tegatees. and then perhaps there would not be ſufficient left to pay him: 
- Had whereas, 
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whereas, if he was a Creditor, he was in equal Degree with other 
Creditors; and that if ſuch Legatee prefers a Bill to be paid, tis the 
ſafeſt Way for him to ſue as Creditor, and not as Legatee ; and that 
when the Money is paid him, it ſhall go in Exoneration of both: And 
he ſaid likewiſe, that where the Obligee is Heir to his Father, he ſhall 
have Satisfaction of the Executors, notwithſtanding he has Aſſets by 
Deſcent; and that the Legatee in ſuch Caſe, if he will receive any 
Benefit, where other Creditors are bringing in the Executors to Ac- 
count to pay them, he muſt ele& to come in as a Creditor, yet the 
Creditors by Conſent may admit him to come in as Legatee, to have 
an Account with them, 8 F 


Daviſon ver ſus Goddard & Us & ab. 


JoOhn Walker by his Will deviſed 10 /. per Annu to 4. for Life, The Teſtatot 
J chargeable on ſeveral Houſes whereof he was poſſeſſed, and made aas unh 
his Wife ſole Executrix, and died; and after ſhe made her Will, and 10 J. per Ann. 


1 : J. S. Executor, and thereby alſo deviſed 10 J. for Life to 4. And 7. . © B. 4. the 


n f . . a 72 4 3 . | Tr I 
being afterwards ſeiſed in Fee of an Eſtate of Inheritance of his own, — 8 


ſettled his Eſtate on himſelf for Life, Remainder to his firſt, ſecond, Oc. with 10 J. per 

Sons in Tail, Remainder to 'Truſtces for 99 Years, in Truſt to pay OT. 

his Debts and Legacies, and afterwards that the ſaid 4. ſhould have Remainder 

and receive the Sum of 20 J. a Year for Life, and gave other Annui- charges it 

ties, and afterwards. died without Iſſue, whereby the Term veſted in — 44 
the Truſtees to execute the Truſt; and the ſaid 4. preferred his Bill ere, if 4. 

2gainſt the Truſtees for Payment of the 204. deviſed to him by the mee! 

ſeveral Wills, for that 7. S. having waſted the Aſſets, twas a Debt 3 ; 

due to him to which the Truſt was ſubje&, as alſo for the 20 J. An- 

nuity: And the Queſtion was, whether the ſaid H. ſhould have the 

20 J. only, or 40 J. in regard that the ſeveral Annuities of 10 J. 
amounted to the Sum of 20 J.? And the Eſtate on which the ſaid 
ſeveral Annuities were charged coming to the ſaid J. S. and he 

having out of his own Eſtate alſo granted an Annuity of 20 J. to the 

ſaid 4. for Life, Queſtion, Whether that ſhall be conſtrued in Satiſ- 

faction of the 20 J. he was obliged to pay, purſuant to the ſeveral 

5 Wills? Mr. Dolbiz and Mr. How argued, that they were ſeveral 

1 and diſtinct Annuities, given and granted at ſeveral and diſtinct Times, 

Rb] and iſſuing out of ſeveral Eſtates, and that therefore it could never 

be conſtrued that the 20 J. by the Settlement granted, ſhould go in 

Satisfaction and Exoneration of the 20 J. Annuitics that were be- 

queathed by ſeveral Wills. Mr. Vernon argued to the contrary, 

that it could be but one 20 J. per Aun. and not two; and there are 

Incumbrances on his Eſtate, and he owes Debts, and therefore ' tis 

plain he intended the laſt 20 J. ſnould go in Satisfaction of the firſt: 

And that is a common Caſe, where a Man is obliged to make a 

Payment, and he by Will or Deed gives any Thing to the ſame 

Perſon, it ſhall be intended prima facie for the Debt. The Caſes 

of Brice and Brice, Juſſon and Juſſon, and Keywick and Thomas, 

are in Point. Sir William Keyevich having two Eſtates in ſeveral 

'J Counties, 


n 


N * 


Curia. 


ruled: So if I owe one 100 J. and bequeath kim 1000 J. the 1000 J. 
is given in Equity. It is ſaid, that the 10% deviſed by IPalker, is not 


| ſtarving: And ſo another Witneſs ſwears, that he intended the 20 J. 


. which migbt poſſibl fall upon bis Eſtate ; but it was impoſſible they 
- ſhould take Place, if this Conſtr uction, if both 20 Pounds, was to hold. 


"Ee" ſubj ets 1 at one Time * 8 99 5 5000 L . at 

another Ti ime Tales the other Eſtate to the Payment of 50007. but 

both were for Portions for younger Children; and altho! the * 

nance and other Terms'in both Deeds were different and ſeveral, 

it was decrced here, and affirm'd in the Houſe of Lords, that but hn 

= 0 Was "charged" on boch the Eſftates. So- Fuſſon Upont: Marriage 
t 


afterwards} zurchaſes another Eſtate, and fab; ects it "to like Portions; 
and *twas decreed to be only a double Seen, not a double Charge. 
M. Hos diſtinguiſnies ſtrangely, when he ſays it could not be intended 
that 201. ſhould go in Satisfaction of 15 J. becauſe tis more. I think 
it were more ſtrange, that 15 /, hould go for 20 l. becauſe tis leſs; 
and yet even there it would be no Obſtruction, as it has been often 


for ſeparate Maintenance, nor is it material it ſhould; let them agree 

that among themſelves; for what comes in Lieu, will have the ſame 
Qualification : But it is material, that the Perſon employed'to draw 
the Decd, had Inſtructions to ſwear what he was obliged; and he 
> La this was intended a Satisfaction for the Annuities: Tis alſo 
_ conſiderable, that if all the Debts were paid, and alfo thoſe Deniands, 
there would be nothing left; now "tis not to be preſumed he would 
give 20 /. Annuity over and above the former, and leave the Heir 


aut go in full of all Demands: Beſides, at the Time of the Settle- 
ment, though he knew all this, he directed 20 J. and 20 J. Annuities, 


Nee 
4 


Lord Chancellor act the Gifts by the Will good, and that where a 
Man being Debtor in 10 J. gives 207. that it ſhall be a Satisfaction, not 
a Legacy; and that he believed in his own private Opinion, that-20. 
Annuity was intended for Satisfaction, and that as Mr. Dolbis ſaid, 
there was no Caſe like this in Point. Yet *twas agreed the Coſts 
ſhould be decreed againft 4. the Plaintiff, becauſe he knew in his Con- 
| ſcience that 7. S. intended Satisfaction. Twas alſo agreed in this 
Caſe, that the Defendants might read their own Anſwer by the 
Draught; but if it had not been their Anſwers, it muſt be by Office- 
Copy, Oc. that what an Infant receives in Right of her Mother, of 
the Eſtate, mult be ſubject to his Annuity ; for the Parol ſhall not 
demur in prior Incumbrances, nor in Truſts for Sales, but in Equities 
of Redemption only: And the Court decreed the 10 J. firſt deviſed, 
muſt be paid prior to the other 10 J. by the Executor; and if 4. will 
take the 20 J. Annuity by the Settlement, he may ſubject himſelf to 
all Incumbrances; but the Incumbrances prior in Point of Time to 
be preferred, and the other Incumbrancers had Notice of the Deed to 
be poſterior to their Incumbrances; and therefore the Incumbrance by 
Judgment being a Lien on the Land, prior to the Grant of the An- 
nuity, ſhall be preferred before the Grant of the ey ff becauſe 
his Ware, on the Land is poſterior. 


6 Sir 
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Daard Hangerford, 18 May 1663, deviſed his Manor of Chilton 


Een Battyman and Valter Hungerßord in Truſt, to ſell 


after his Deceaſe, and to pay the Money to his Exccutors, who were 
to divide the Purehaſe- Money in four Parts; the firſt Part thereof to 
come and be payable to his ſecond Son Robert, and three Parts to his 
youngeſt Son John; and his Tenements in the County of Milis to be 
ſold by them, and the Moncy to be paid to his Bxecutrix, to be re- 


of them die, the Legacy to be void, and made his Wife ſole Exccu- 
John furvived a Vear, but no Sale was made in that 
Time, and afterwards died the 13th of Offober 1668. The Act of 
Diſtribution was made afterwards in the Year 1670. the Mother, the 


6 


Deviſe of 
Lands in 
Truſt to 

ſell, Wc. 

See 2 P. Will. 
320 & 397. 


commended to her as a Legacy to Robert and John's Uſe, and if one 


Executrix, never adminiſtred to the ſaid John, but after her Death 


the Adminiſtration generally (not de Bonis uon, &c.) was granted 
to the Defendant, who was the eldeſt Son, by the Settlement or Will; 
the Reſidue of the Eſtate of his Father was limited to Sir George the 
Plaintiff for Life, /ans Waſte, with Power to make Leaſes for three 


Lives; Remainder to J. for three Lives; Remainder for Life to his 


Son Georze; Remainder to the firſt, and every other Son of George 
the Younger, in Tail-Male; Remainder over. Young George, at 


the Inſtance of his Father, agreed to ſuffer a common Recovery, and 


charge the Eſtate with 4000 J. Mortgage; 150 I. to one Robert 
Stanley, and 25001. to one Thomas Edwards; and in Conſideration 
of his joining, the ſaid George parted with all his Powers, and in Lieu 
had given- him a Cottage called Co/rmarn's,' in Fee worth 28 J. per 


Aun. and George the Younger dying, the Eſtate came to his Brother 


Malter the Defendant in Remainder, with whom Sir George the Fa- 
ther coming to an Agreement about paying the Intercſt of the Mort- 
gage, he accepted of a Letter of Attorney, to have, take and receive 


the Rents of the whole Eſtate, and to fee and pay off the Intereſt of 


the Mortgage 1673. The Mother, the Executrix of Edward, by the 
Name of the late Wife, and Reli& of Edward, though Adminiſtra- 
tion was never granted to her for John) and the Truſtees, join'd and 
ſold all the Legacy - Eſtate to Nobert, the Son and Legatee of Fdeward, 


and he deviſed to one Hunger ford and Swuith, to the Uſe of young 


George Hungerford and his Heirs for ever; by which Means Coltman's 
came as before to the Plaintiff and his Heirs, by the Diſpoſition of the 
ſaid George; and the reſt of tho Eſtate came to the Defendant by 
Deſcent, who having Occaſion for Money, fold Hilton for 1560 J. 
having firſt got about 500 J. Fine for a Leaſe, and gave a 200%. Bond, 


who claimed a Title thereto as Adminiſtrator to Zohxz, to have the 
fame ſold, and three Parts of the Money ariſing by the Sale. The 
Plaintift refufed to join, unleſs he had Half the Purchaſe-Money: The 
Defendant offered him 300 J. at length, in Conſideration (as it was 


alledged) that he would let the Defendant come into preſent Poſſeſſion 


of 


to make a Conveyance thereof, to which the Father ſhould be Part C 
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of 100 Years of the Eſtate. It was agreed that the Plaintiff ſhould 
have 1000 J. of which 600 /, was at ſeveral Times paid to clear his 
Debts; and there is a Deed not witneſſed nor indorſed, but ſealed 
and delivered by Sir George, dated 18 Feb. 1700, for 222 J. and 99 J. 
acknowledged to be received by Sir George; and alſo a Bond of 95 J. 
from young George to one Oren a Taylor, who had ſued Sir George 
for 122 J. for Work done, of which 20 J. was for himſelf, and 102 
for young George; and Sir George, upon Payment of the Debt, took 
it up and cancell'd it; but one Butler, who was George's Executor, 
was not before the Court. T'was agreed in the firſt Place, that Sir 
George was intitled to the Legacy of 7obn as his Adminiſtrator, or 
to three Fourths of his Eſtate to be ſold, as Brother and Heir, becauſe 
the Words, became due and payable, referred only to the Time of 
Sale, and he died before his Intereſt veſted, and ſo it muſt deſcend; 
or elſe the Words are unneceſſary, eſpecially in this Caſe, when he 
. left neither Wife nor Child, on the Reaſon of Sir Thomas Doleman's 
Caſe. But the Chancellor told the Solicitor General, that John had 
ſurvived Edward the Deviſor, and if he had ſurvived the Sale, and 
left Wife or Child, it would veſt; and fo if he left any Repreſenta- 
tive, the ſame would veſt alſo in ſuch Repreſentative; and that tho 
no Time is limited for the Sale, yet a reaſonable Time was intended, 
and the Adminiſtrator had a Right to join in the Sale as the Mother 
did, though without Adminiſtration for the diſtributive Right veſted, 
if any Body dies; and he who has ſuch a Right, it ſhall go to his 
Executor or Adminiſtrator: And agreed, ſhe had the Poſſeſſion as 
Executrix to her Husband, and the cquitable Right as Adminiſtrator 
to her Son: But Mr. Solicitor denied that ſhe could have any diſtri- 
butive Right, being before the Act of Diſtribution, or any Intereſt in 
her, and ſo it muſt reſult to Sir George, mme. 
Another Queſtion aroſe about the Sale, whether good or not, when 
the Executor and Truſtees had join'd to ſel]? for the Truſtees by the 
Decd may ſell, and pay the Money to the Executrix. But the Chan- 
cellor ſaid, by their having Notice of the Truſt, they ſhould fell it, 
ſeemed that all Parties in Intereſt had join'd ; but did not give any 
Opinion in it. 'The next Queſtion was, Whether the thouſand Pounds 
was for joining in a Deed for the Sale of Chilton, or for the Annuity 
alſo? And the Chancellor ſaid, That though in his own private 
Opinion he thought the Annuity was agreed to, yet it being in Proof 
and a colourable Title in Sir George, as Adminiſtrator to Zohz, and 
that 100 J. being offered, and Half of the Purchaſe being treated for, 
he allowed the 600 J. already paid, and all the Securities to be deli- 
vered up that were paid off by the Defendant. 
Another Queſtion was about the 4000 J. if Sir George muſt pay any 
Part of the Principal, or only keep down the Intereſt 2 And after a long 
Argument, and many Diverſities taken by Sir Thomas Powys, twas 
agreed; as where a Deviſe is of an Eſtate incumbered, and where a 
'Tenant for Life prevailed on the Remainder-Man, to be Security in 
joining, to ſubject the Eſtate; and my Lord Chancellor took Occaſion 
to mention the ſaid Huntingdon's Caſe, who having prevailed on his 
Wife to join in charging her Eſtate, he afterwards paid off the 
8 5 Incum- 
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Incumbrances, and would have continued the ſame thereon, and had 
the Decree of this Court for that End againft all Equity; but that 
| Decree was reverſed in the Houſe of Lords; For if a Man mort- 
gages Lands for my Debts, and I afterwards pay the Debts, and get 
an Aſſignment of the Mortgage, yet the Land is diſcharged : Now 
the Caſe here differs, for it ſeconds in Contract the Parting with the 
Power, and Veſting the Fee in George, who could only by a common 
Recovery create a conditional Fee, pig. by barring of his Iflue, have 
only an Eſtate to him and his Heirs whilſt he had Heirs of his 
Body, and by this joining of Sir George he had the whole Fee; and 
becauſe of theſe Conſiderations young George could not compel his 
Father to pay the Principal, but only keep down the Intereſt, much 
| leſs the Defendant, who had accepted the Letter of Attorney, by 
which Sir George was bound only to pay the Intereſt, no Poſſeſſion 
being thereby given to the Defendant but a bare Power to. receive, 
upon which he could not have even any Salary for his Trouble, 
which though revokable at Common Law, yet it is a good Evidence 
and Contract in Equity, and ſhall debar the Defendant for demand- 
ing more by his Acceptance; and agreed that a Remainder-Man 
can only force the Tenant for Life to keep the Intereſt down if the 
Land be charged, that he can't compel him to redeem directly, tho 
indirectly he may by purchaſing in the Mortgage, then to pay but 
one Third, or part with the Poſſeſſion; and Sir Thomas Powis infiſt- 
ing that the Money was borrowed. by the Plaintiff, he ought to di- 
charge it, and the Defendant had the ſame Remedy in Equity as -Y 
in a Perſonal Security. The Chancellor took a Difference, that 
where a Perſon was Security in a Contract, there is a joint Contract 
1 that the Principal ſhall indemnify the Security, and that the Ground 
2 of Equity is, that when the Money is due the Equity ariſes ; but 
A Sir Thomas Powis ſaid that one may exhibit bis Bill before the 
Time or Payment ; but where the Land, or the Land and Perſon 
are both Security, the Eſtate ſtands at Stake to enable the Principal 
to owe it as well as the Security to pay it or- borrow it thereon ; 
and the Contract of the Security is, that he ſhall continue to owe 
it on the Credit thereof, and not to go to Gaol the next Day ; for 
even in a Perſonal Security you muſt the next Day apply for a Re- t 
imburſement, for what was Equity one Day was Equity the next; 4 
but here are the Conditions fallen, in which note a Difference, tho' 
it is a Damage after the Contract, and ought: to be indemnified if 
it ſtood ſingly on the Bond, yet the minuteſt Conſideration would 
alter the Caſe. Maſter of the Rolls demanded, whether they both 1 
covenanted to pay the Money as well as give the Bonds, and was an- 1 
ſwered they did by the Deed; then ſuppoſe Sir George had died, and 
his Son George ſurvived, could he prefer his Bill againſt the Executors 
4 of Sir George? Chancellor, If he had paid and took up the Bond, or 2 
1 paid, and had the Covenant aſſigned, he might, not elſe. It happened 4 
5 on the Deed 10 Feb. 1700, the Defendant had an Order to prove the 
_ Deed, by Virtue of which he would have proved the Death of one of 
the Witneſſes, but it was denied, and ſo that Part of the Demand fell, 
and alſo that of Owen the Taylor, as well for want of Parties, as for 
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_ 4, Point more. diſcloſed: by him in his Depoſitions, that he was origi- 
nally imployed by Sir George to work for his Son, and tho then of 
Age, the Chancellor Fes if there had been Parties the Bond ſig- 
nified nothing; and as to the reſt, he decreed firſt, an Account of the 
Profits of the Truſt Eſtate deviſed to Sir George, paying and xeſtrain- 
ing, and; then to be aſſigned to the Truſtees Hungerford and Smith 
the Surplus, a Moiety to go to the Plaintiff, and a Moiety to Fan- 
cis, and reſerves, Coſts. Secondly, as to the Coal Mines only de- 
creed to the Plaintiff, but the other Part of Roberts Eſtate to the 
Defendant, who claims the Equity of Redemption of that and the 
reſt of the Eſtate in Mortgage after the Plaintiff's Death; in the 
mean Time the Defendant to have and receive the Rents, paying the 
Intereſt of the Mortgage to the Mortgagee, and the Overplus to his 
Father, but not to meddle with the Poſſeſſion in Sir George ; and that 
he paying the Intereſt duly may receive the Rents himſelf; but the 

Defendant muſt fee and have the doing of it, and it can't be put into 
other Hands; for though revocable at Law, yet in Equity Sir George 
muſt. be, holden, to this Letter of Attorney, and no Allowance is to 
be for the Defendants Trouble in receiving; becauſe tis his own vo- 

luntary Act. Thirdly, As to Chilton, the Deviſe is of all the Lands 
in Bucks, and he had no other Lands there; and though a full Con- 
ſideration was paid for it over and above his own third Part, yet Sir 
George having a Colour of Title, which by his ſetting up, frighten'd 
the Purchaſor, the Defendant offering Money, and-6 or 7001. fince 
actually paid, the Dced executed by him who had Colour, who in- 
ſiſted on it, and who was offered and treated with, joined, and Money 
paid purſuant to all this, appearing judicially before me, and no 
Proof of the Annuity or the 1000 /. though in my own private Opi- 
nion I am ſatisfied, becauſe of the Smallneſs of the Purchaſe, and 
other Circumſtances of the Caſe, that it was as the Defendant ſays ; 
yet no Proof appearing the Plaintiff muſt take all that he has already 
got towards the 1000 J. but no more; and the Defendant mult give 
him all the Securities, for which he paid any Part of the Money for 


Note. the Plaintiff, and therefore Coſts. Note; in this Caſe publick Evidence 
_ prevailed againſt private Judgment, which is rare in a Chancellor. 
Meredith verſus Wynne. 
8 IN this Caſe the Queſtion was, whether a Wife's Portion of 1250 J. 
Portion un- 


1 charged by Will on ſuch Lands, purſuant to a Power in a Settle- 
paid ih 8% ment, ſhould go to the Adminiſtrator of the Wife as a Choſe in Ac- 
band or Wife's tion, Or to the Plaintift who was Adminiſtrator to the Husband, they 
Adminiſtra- both being dead, and the Money not yet received; as to which the. 
© ae Eq. Caſe was, in ſhort, that one Myune, on the Marriage of his Son Wil- 
p. 79. c. 15. liam, ſettles ſeveral Lands on that Marriage, with a Power for John 

by Writing, to charge the Lands with 2000 J. for ſuch Uſes as he 
ſhould think fit; and after John, by Will reciting that Power, charges 
the ſaid Lands with 2000 J. for his two Daughters Dorothy and Bar- 
bara, and directs that his Son Milliam ſhould within two Months 
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after his Death give them Security for 1000 J. apiece, being the 
2000 J. he had a Power to charge, and if he ſhould refuſe ſo: to do, 
then he made Dorothy and Barbary Co-Executors with Milliam, 
and likewiſe gave to his ſaid two Daughters 250 J. apiece, beſides the 
ſaid 2000 l. and dies; William gives his Siſters Bonds for their For- 
tunes; Barbara intermarries with one Richard Middleton, and on the 
Marriage Treaty Articles were entered into, whereby Richard agreed 
to clear his Eſtate, being 700 J. per Ann. of the Incumbrances that 
were then upon it, within ſix Months after the Marriage ſhould be 
bad, and for every 100 fl. he received of Barbara's Fortune, to ſettle 
10. per Ann. on her, for her Jointure for Life, and to ſettle Lands 
on the firſt and other Sons of that Marriage; Barbara was not party, 
at leaſt never ſealed theſe Articles; the Marriage took Effect; Par- 
bara dies within the fix Months without Iſſue: Richard on a ſecond 
Marriage with one Dorothy Pledell, who had a Portion of 1600 l. in 
Truſtees Hands, by Articles agrees to lay out the 1250 l. he was in- 
titled to in Right of his firſt Wife, and this 1600 J. when received, in 
the Purchaſe of Lands, to be ſettled on Dorothy for a Jointure, and 
Proviſion for the Iſſue of that Marriage; which Marriage afterwards 
alſo takes Effect; then Richard dies before he got in either of the 
Portions. The Plaintiff his Siſter takes out Adminiſtration to him, 
and intermarries with the Plaintift Meredith; they come to an Agree- 
ment with Dorothy, whereupon ſhe was to retain her 1600 J. and to 
releaſe her Title to the 1250 / or to «ny Settlement to be made on 
her therewith; and this is reduced into Writing and executed: The 
Defendant took out Adminiſtration to Barbara; and againſt him and 
John the Grandſon and Heir of old John Wynne, who had the Lands 
by Deſcent, ſubject to raiſe this 1250 J. was this Bill brought to have 
the Portion raiſed; and accordingly my Lord Keeper decreed it, be- 
_ cauſe the Husband was a Purchaſor of the Wife's Portion, by his A- 
greement to diſincumber his Eſtate and ſettle a Jointure on her, where- 
in he had proceeded ſo far as to ſell ſome of his Eſtate to diſcharge 
the reſt; and the Death of the Wife without Iſſue prevented his 
making a Settlement purſuant to the Articles; ſo that having done all 
in his Power, and being guilty of no Default, he cught not to ſuffer 
by the Death of his Wife, which was the Act of God; and the Plaintiff 
having now taken out Adminiſtration to him ſtands in his Place, and 
muſt have the Benefit thereof; beſides, upon his ſecond Marriage with 
Dorothy Pledell, he actually agreed, in Conſideration of her Portion, to 
lay out this 1250 J. and ſettle the Lands on her, fo that ſhe became in- 
titled to this Money as a Purchaſor for valuable Conſideration, and then 
ſhe, after her Husband's Death, choſe to have her own 1600 J. which 
belonged to the Plaintift as Adminiſtratrix to the Husband, and the 
Plaintiff agreed to it, by which the Plaintiff likewiſe became a Pur- 
chaſor for the 1600 J. they covenanted to give up to the Widow, and 
therefore decreed an Account to be taken of the Perfonal Eſtate of 70h 
the Grandfather, and becauſe that fell ſhort, it was to be made up out 
of the Real Eſtate come to the Defendant's Hands; and if any real 
Charges were paid out of the Perſonal Eſtate, the Plaintiffs to ſtand in 
their Place for a Satisfaction of the 1250 J. out of the Lands to, make 
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up ſo much as the Perſonal Eſtate remaining ſhould fall ſhort to pay; 
Note; a Caſe was cited of Burnet and Kinaſton, where a voluntary 
Diſpoſition by the Husband of the Wife's Portion before it was got 
in, being ſecured by mortgaged Lands, and :decreed it ſhould not 
bind the Wife or her Repreſentatives after his Death; but here the 
Husband was a Purchaſor for a valuable Confideration. Another 
Point in this Caſe was, that Serjeant Owen Mynne had by his Will 
deviſed to Barbara 100 l. Legacy, and another Perſon had. likewifse '\ 
by his Will given her another Legacy of 504. and of both theſe Wills 
John the Father of Barbara was Executor, and whether the 12500. 
given by the Father ſhould go in Satisfaction of theſe two Legacies 
of 150 J. was a Queſtion ; but 'twas argued by Mr. Vernon, (and 
not much oppoſed by the other Side) that this could not'be taken 
to be in Recompence or Satisfaction of theſe two Legacies, becauſe 
there was no Legacy given particularly to Barbara, but the 2507. 
apicce, as well as the 2000 J. he had a Power of charging, was given 
equally to his Daughters; and if this ſhould be a Satisfaction to 
Barbara's two Legacies, ſhe would not have an equal Share with 
her Siſter of her Father's Bounty; and his giving the 12501. to his 


Daughters equally, ſhews he intended to put no Diffcrence between 
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them, as to the Shares they were to take. 


Hall verſus Brooker. 


= 4 I this Caſe 'twas agreed by the Counſel at the Bar, and not denied 
ber 1711. by the Court, that if a Man deviſes particular Lands to be ſold 


282 hy for raiſing Money for Payment of his Debts, and then gives ſeveral 


nal Efate fpecifick Legacies out of his Perſonal Eſtate, and afterwards in the 
where tobe Concluſion of his Will, all the reft and Reſidue. of my Perſonal Eftate 
appiedin whatſoever I give and deviſe to my Wife (or any Stranger) ehom 1 
Real, add hereby make Executor; that in this Caſe the Perſonal Eſtate ſhall be 
- Fora. , firſt applied towards the Payment of Debts in Exoneration of the 
2 Pedr Will, Real Eſtate ſo deviſed to be ſold for the Benefit of the Heir at Law, 
(6:0.) and that the Real Eſtate ſhall only come in Aid of what the Perfonal 
Eſtate falls ſhort to pay, becauſe the Deviſe to the Executor was 
: py ſuperfluous and idle, and no more than what the Law would 
have ſaid if there had been no ſuch expreſs Deviſe, and therefore 
the Executor muſt take ſuch Reſidue in the ſame Manner, and un- 
der ſuch Charge as he would have done had it been left generally 
to fall upon him as Executor, which muſt be after Payment of Debts 
and Legacies thereout, as the proper and natural Fund for that Pur- 
poſe, and to the Payment whereof his Office, as Exccutor, obliged 
him ; but if the Deviſe of all the reſt and Refidue of his Perſonal 
Eſtate had been to J. S. and he had made his Wife, or any other, 
Executor, there J. S. the Reſiduary Legatee, ſhould have the Reſidue 
and Surplus ſo deviſed to him, exonerated and diſcharged of the 
Debts; and in ſuch Caſe the Real Eſtate, which was expreſly de- 
viſed to be fold, ſhould in the firſt Place be wholly applied to that 
Purpoſe, and the Perſonal Eſtate ſhould only come in Aid of the 
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Real fo deviſed to be ſold to make up what fell ſhort to pay off the 
Debts : Twas likewiſe agreed, that if any partieular' Part of the 
Perſonal Eſtate, as a Houſe, or 500 l. in Money, were deviſed to any 
one whom be alſo made Executor, that in ſuch Caſe the Executor Legacy to an 
ſhould not be chargeable in Reſpect of that particular Legacy to Exccutor. 
the Payment of the Debts; that the Real Eſtate ſhould in the firſt 
place be ſold for the Payment thereof, and in Caſe that fell ſhort, 
the Executor ſhould be chargeable only in Reſpect of the Reſidue 
and Surplus of the Perſonal Eſtate caſt upon him by the Law, and 
not in Reſpect of ſuch particular Legacy. And Mr. Vernon ſaid 
there had been Caſes decrecd in this Court, that where a Legatee 
had been forced to abate of his Perſonal Legacy towards Payment 
of Debts, that in ſuch Caſe he had been let in to ſtand in the Place 
of a Creditor to recover his proportionable Satisfaction out of the 
Real Eſtate deviſed to be ſold for Payment of Debts: And in the 
principal Caſe the Queſtion aroſe upon the Will of the late Lord 
Chief Juſtice Hales, who had by his Will deviſed particular Lands 
to his Wife during her Life, with Power for her by letting of Leaſes 
to raiſe Money for the Payment of his Debts ; and after having 
given away his Study of Books to ſuch of his Grandchildren as 
ſhould ſtudy the Law, and his Mathematical Inſtruments to his 
Wife, he deviſes the reſt and Reſidue of his Perſonal Eſtate to his 
Wife; and then goes on and gives ſeveral Dirc&ions touching other 
Things, and in the Cloſe of his Will ſays, I do hereby make and or- 
dain my ſaid Wife ſole Executrix of this my laſt Mill and Teftament ; 
ſo that it was a kind of a middle Caſe, and whether the expreſs De- 
viſe to the Wife of all the reſt and Reſidue of his Perſonal Eſtate 
in one Part of the Will ſhould be ſo coupled with the laſt Clauſe, 
whereby he made her Executrix, as to be all one with the firſt Di- 
ſtinction, where a Man deviſes all the reſt and Reſidue: of his Per- 
ſonal Eſtate to his Wife, or any other, whom I hereby make Execu- 
tor; or whether this Deviſe of the reſt and Refidue of his Perſonal 
Eſtate, being a diſtin and independent Clauſe, ſhould be looked 
upon as a ſpecifick Legacy to her, and to exempt ſuch Reſidue from 
being applied in the firſt Place towards Payment of the Debts, in 
Eaſe and Exoneration of the Real Eſtate expreſly deviſed for that 
Purpoſe, as it would have been if totes Phekin had been made Ex- 
ecutor, was the Queſtion, Mr. Vernon inſiſted that it ſhould be ex- 
empted, that here he gave her the Reſidue of his Eſtate as a Legacy, 
before he ſeemed to conſider who ſhould be his Executors, that the 
making the Executrix was in a diſtinſt Clauſe after, and had no Re- 
lation to the Deviſe in his Will to her before. But my Lord Keeper 
ſeemed to incline it would be all one, but ſaid it was a Caſe which often 
might have happened, and therefore he would ſee Precedents; and his 
Lordſhip and all the Bar agreed that the Caſes wherein the Perſonal 
Eſtate has ever been applied in Eaſe an Exoneration of the Real Eſtate, 
are only where there was no expreſs Exemption of the Perſonal 
Eſtate; for if the Deviſe here was of ſuch Lands to be ſold for the 
Payment of Debts and Legacies, and I will that my Perſonal Eftate 
ſhall not ftand to be charged, or liable thereto ; or if the Deviſe for 
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Sale of 5 Lands for the Payment of Debts had been general, and he 
had after deviſed all the, reſt! and Reſidue of his Perſonal Eſtate, 


having. already made Provifion for the Payment of my Debts and. 


| Legacies, out of my Real Eſtate, or out of ſuch: particular Landi, 
. &c. or, ſuch like Clauſes ;/in thoſe Caſes the real Eſtate ſo ſub- 


See Abr. Eq. 
C. 230, and 
the Caſe of 


jocted ſhould not be exonerated by the Perſonal, and cited the Caſe. 
of the Lady Gainsborough. and of one Turcvay, and ſeveral other 
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N this Cafe no Diſpute was made, but that a Male Infant of 
fourteen Years of Age, and a Female of 12 Lears of Age, might 
make a Will of a Perſonal Eſtate : And Mr. Gilbert ſaid it was ſo 


agreed by my Lord Keeper Mright in the Caſe of Sharp and Sharp, 


A Term de- 
viſed to a 
Wite, Execu- 
trix, and a 
Child enfient, 
&c. The 
Surplus to be 
diſtributed. 


Poſt 184, 
204, 205, 
&c. 


wherein they follow'd the Rule of the Civil Law of Juſtinian for 
their Conſent to Marriages at ſuch Ages. 19 SHE e 


th | Jones werſus Weſtcomb. 


I Hs was a Caſe wherein my Lord Keeper took Time to con- 
1 ſider before he would give his Judgment, and was thus : A 
Man poſſeſſed of a long Term of Years deviſed it to his Wife for 
Life, and after her Death to the Child ſhe was then eſient of, and 
if ſuch Child died before it came to the Age of 21, then he deviſed 
one third Part of the ſaid Term to his Wife, her Executors and Ad- 
miniſtrators, and the other two Thirds to other Perſons, and made 
his Wife Executrix of his Will and died; and this Bill was brought 
againſt her by the next of Kin to the Teſtator, to have an Account 
and Diſtribution of the Surplus of the Perſcnal Eſtate not deviſed by 
his Will; and two Queſtions were made, firſt, whether this Deviſe to 
the Wife of one third Part of the Term was good, becauſe it happen- 
ed ſhe was not then eſieut at all, and ſo the Contingency upon which 
the Deviſe to her was to take Place never happened. The other 


Queſtion was, whether this Term being Part of the Perſonal Eſtate, 
(it being expreſly deviſed to her for Life, with ſuch other contingent 
Intereſt on the Death of the ſuppoſed enſtent Child before 21) ſhould 


exclude her from the Surplus of the Perſonal Eſtate which belong'd 
to her as Executrix, and fo the Surplus go in Courſe of Adminiſtra- 
tion, to be diſtributed amongſt the Plaintiffs as next of Kin. As to 
the firſt, my Lord Keeper delivered his Opinion, that tho the Wife 
was not enfient at the Time of the Will, yet the Deviſe to her of 


ſuch third Part was good, and as to the other Point diſmiſſed the 


Plaintiff's Bill, and ſo let in the Executors to the Surplus of the Per- 


ſonal Eſtate, notwithſtanding the Deviſe to her of Part as aforeſaid, 


and one Littlebury's Caſe was mentioned, where a Man made his Will 


and gave a Stranger a Legacy, and made him Executor; and upon Suit 
in the Mayor's Court of Loudon for a Diſtribution of the Surplus, Sir 
Peter King declared it accordingly ; but on Appeal to the Houſe of 
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Peers, that Decree was reverſed; ſo that now the Reſolutions ſeem Ae ant 
to be againſt: Foſter and :Mourrt's Caſe, though Ive heard ſay in that Murr, 
Caſe there was Practice in the Executor, for which he was puniſhed, Vide poſt 80, 


with the Loſs of the Surplus of the Perſonal Eſtate. = 2595 


1 


Nicholas Brown and Pirrman, 


"T* HIS Cale aroſe upon the Will of one Mr. Larder, who be- Deviſe of 
2. ing. poſleſled of a Perſonal Eſtate to the Value of about 500 J. > rag 
conſiſting .chiefly of Money out upon Sureties, did by his Will in Truſt, in Re- 
1685 deviſe all his Perſonal Eſtate whatſoever to one John Holland mainder, &. 
for Life, and afterwards to all ſuck Iſſue as he ſhould have jointly, is - hy 
and for want of ſuch Iſſue to Nicholas Down and to his Iſſue, and Pot 79. 
made three Executors and died. The ſuviving Executor made the 
Defendant and two others his Exccutors, in Truſt for his Children 
and died. 'The Defendant only proved the Will of the ſurviving 
Executor, and acted in the Truſt; and now againſt him this Bill was 
brought by Nicholas Brown, as Adminiſtrator to John Holland, who 
died inteſtate and without Iſſue, to have an Account of the Perſonal 
Eſtate of Larder, the firſt Teſtator, as belonging to him by Virtue 
of the. Deviſe to John Holland, which veſted the whole Intereſt and 
Property thereof in him; and conſequently the Deviſe over on Con- 
dition carried nothing; but before the Cauſe eame to a Hearing, the 
Plaintiff bethought himſelf, and for fear that Title ſhould not hold, 
brought a Supplemental Bill, wherein he ſuggeſted that himſelf was Supplemental 
the Perſon intended by the Teſtator's Will to have the Deviſe over, Bill. 
and that the calling him Nicholas Down was a Miſtake ; and e 0 
fore if his Bill, as Adminiſtrator to John Holland, ſhould not pre- 
vail, then he ought to have an Account as Deviſee in Remainder ; 
and now the Cauſe was brought on to a Hearing on Bill and An- 
ſwer, only that Mr. Vernon objected, that though the Plaintiff had in 
his Bill called himſelf Adminiſtrator of Holland, yet he having not 
_ reply d no Examination could be to his Adminiſtration, or whether 
he were Adminiſtrator or not, and without that he could make no 
Title. Another Objection he made was, that the Plaintiff had not made 


79, 105. 


. . FR . H 25 
Will, much more in a Court of Equity. And my Lord Keeper was of Cale, of 


the contrary. 


/ : . 5 8 


tho ſame Opinion as to both Points, and ſauid, if the other Executors 
had any Demands out of the Eſtate, they migbt be at Liberty to 
come in before a Maſter if they thought fit to make them out: 
Then as to the main Point, whether the Deviſe over was good, the 
Counſel for the Plaintiff took it ſo clearly void that they offered 
no Argument in Support of it; and the Counſel for the Defendant 
not much oppoſing it, (as being a Kind of an Entail of a Perſonal 
Eſtate to 70ohn Holland, and therefore veſted the whole Intereſt in 
bim, and ſo belonged to the Plaintiff as his Adminiſtrator,) therefore 
the Plaintiff had a Decree fot an Account upon his Original Bill, 
and his Supplemental Bill, which was founded on the other ſuppoſed 
Title, was diſmiſſed. Mr. Vernon ſaid, this Deviſe over not being 
confined to Holland's dying without Iſſue in the Life of any Per- 
ſon in Being, could not be ſupported, and therefore offered nothing in 
Doeſettes f. ba, ec doi ee 


Dancery. 


| Stapleton verſus Cheales. 


1 = . this Caſe it was argued by Counſel at the Bar, and agreed by 
at hg 1 De- the Court, that if a Legacy be deviſed to one, generally to be 


ita in pre- paid, or payable at the Age of 21 Years, or any other Age, and the 
Veo. Legatce dic before that Age, that his Executors or Adminiſtrators 
may ſue for it and recover it; and with this agrees the Law of the 

| Eccleſiaſtical Court, as was agreed by Doctor Aubrey, 1 Leon. 177. 

Lady Lodpe's Caſe ; for this is Debitum in præſenti, though ſolven- 

dum in futuro ; but if a Legacy be deviſed to one at 21, Cc. or if, 

odr when he ſhall attain that Age, and the Legatee die before, in this 
et ons _ Caſe the Legacy is lapſed, and ſhall not go to his Executor or Admi- 
niſtrator ; but if in that Caſe the Teſtator had added, that in the 


cy. 
5 mean Time, or till the Legatce attains that Age, he ſhall have 


205. er b. Intereſt for that Legacy at ſuch a Rate from the Teſtator's Deceaſe; 
tum. this Clauſe ſubſequent explains the Intent of the Teſtator, ſo as to 


Fot 137. make the Legacy, which was the Principal, veſt ſuch an Intereſt 


in him as ſhould go to his Executors or Adminiſtrators, though the 

Nis. Loegatee die before that Age, becauſe, if the Principal were not due 
preſently upon the Teſtator's Deceaſe, there could no Intereſt accrue 
to the Legatee at that Time; and this has been ſettled in Cloberry's 

Caſe, 2 Vent. 342, and in Yates and Falley's Caſe, and ſeveral 

other Caſes in this Court; but if ſuch Portion were to ariſe out of 

Lands, or out of a Term for Years, though it were limited to the 

Party generally, to be paid, or payable at ſuch an Age, and the 

Party died before that Age, there, for the Benefit of the Heir, the 
Portion ſhould fink, and not go to the Repreſentatives of the Party 

ſo dying; and the Maſter of the Rolls ſaid the Proviſion for Pay- 

ment of the Intereſt, in the mean Time, where the Legacy was given 
generally, and at, or if, or when the Party ſhould attain ſuch Age, 

that that ſhould make it an Intereſt veſted preſently, was an Alte- 

ration of the Law from what it was held in Co. Litt. 299. b. When 

he read that Book, which was about 50 Years ago, tho' the Reaſon 
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of the Law, as then taken, was becauſe there was no ſuch additional 
Clauſe to explain it. Wy | | £1 


Maſon Verſus Day. | 


FF, Lizabeth Maiſon having purchaſed a Leaſe to her and her Heirs, A renewed 
during three Lives, from the Archbiſhop of Canterbury, died, _— a 
leaving Mary her Daughter and Heir an Infant: Two of the Lives the Heirs of | 
being dead, the Guardian of the Infant, out of the Profits of the Eſtate, tte ancient 
took a new Leaſe from the Archbiſhop to the Infant and her Heirs, 9 Ea. 
during three other Lives, i. e. during the Life of Ceſtuy que vie, and C. 272, 273, 
two others; then the Infant dies without Iſſue, and the Queſtion was, 326, 327. 
Whether this ſhould go to the Heirs of the Part of the Father, or to 
the Heirs on the Part of the Mother? Twas agreed it ſhould go to 
the Heirs on the Part of the Mother, it being only a Renewal of the 

old Leaſe, and under the old Truſt; and if the Infant-Heir had died 
without Iſſue before the Renewal, leaving the ſurviving Geſtuy que 
©te, there had been no Queſtion of it; and ſo ought this new Leaſe, 
being renewed out of the Profits of the old Leaſe. But 'twas anſwered, 
and reſolved by the Maſter of the Rolli, that this new Leaſe was a 
new Acquiſition, and veſted in the Daughter as a Purchaſor, and'there- 
fore ſhould go to the Heirs of the Part of the Father, the Renewal 
by the Archbiſhop being gracious and ſpontaneous ; and he differenced 
the Caſe from a Copyhold, for there the Lord is only Truſtee for the 
Heir, and is bound to admit him; and though the Lord be the Ori- 
ginal Grantor, yet it is only in Virtue of the Truſt repoſed in him by 
Law for that Purpoſe, and twas decreed accordingly: And my Lord 
Keeper coming into Court, and being asked his Opinion in it, ſaid 

he was of the ſame Opinion, to prevent a Rehearing. - . 75 


N Greenhill verſus Greenhill. pay ugh R. 
"THIS Cauſe came on upon an Appeal from a Decree made by 2 Vern. 679. 
1 Lord Chancellor Cowper, and the Caſe upon Opening appeared BAC ef At 
to be thus: One Mr. Greeuhill defired Mr. Zoung to purchaſe an his Ettate 
Eſtate for him, of about 10 or 12000 J. Value, in ſuch a Place; and paſſes an p 
Mr. 7oung meeting with an Eſtate which he thought would anſwer agus 1 
Expectation, agreed for the Purchaſe of it: And there upon by Articles ticles only. 
dated the roth of April 1706, between the Vendors and their Wives 8 01 97: 
on the one Part, and Yung of the other, the Vendors agree to der- 
liver Poſſeſſion at Michaelmas following, and to execute ſufficient 
Conveyances thereof; and ung covenants to pay the Purchaſe- 

Money at Michaelmas, when Poſſeſſion was delivered. In June 
after Mr. Greenhill, for whom the Eſtate was purchaſed, makes his 
Will, and thereby deviſes all his Perſonal Eſtate to be ſold, and the 
Money to be laid out in the: Purchaſe of Lands, to be ſettled toge- 
ther with his Freehold Eſtate: on the Plaintiff; and in another Part 
of the Will deviſes all his Lands of Inheritance to the Plaintiffs ne 
_ X = thcir 
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their Heirs, at Michaclmas following. Poſſeſſion was accordingly de- 


livered to Yung, and this Money paid, but Conveyances were not 
executed till about a Year after: Then Greenhill dies, without new 
Publication of his Will; and the Plaintiffs brought their Bill againſt 
Young and the Heir at Law, to have Conveyances executed to them, 
purſuant to the Deviſe. Part of the Eſtate fo deviſed was cuſtomary, 
and lay in Cormewalt; and by the Cuſtom there, a Surrender to the 


Uſe of his Will was neceſſary to paſs ſuch Lands, though otherwiſe 


they paſſed by Leaſe and Releaſe, as Lands at Common Law, and 
fo were hot Copyhold. The Defendant ung, by his Anſwer, con- 


ffeſſed the Truſt: And the Queſtion upon this Caſe was, Whether the 

Will was ſufficient to paſs the Truſt of theſe Lands? And Chancellor 
 Coteper decreed it was. Now it was argued by Sir Foſeph Jetyll and 

Mr. How, that that Decree ought to be reversd : They both took 

a Diſtinction between an Agreement for the immediate Purchaſe of 

Lands of ſuch a Value, and an Agreement for the future Purchaſe of 


Lands, Oc. as that was; they agreed that if the Articles had been 
for the preſent Purchaſe of theſe Lands, then the Vendor had been 


2 Truſtee preſently for the Purchaſor, and then ſuch Deviſe of them 
had been good in Equity: But here the Poſſeſſion was not to be deli- 


vered till Michaelmas following, nor was any Money to be paid be- 
fore that Time; and then the Purchaſor had not Power to deviſe them 


ſooner; no more than a Deviſe of Lands, which one ſhould! after pur- 


chaſe, would be good, as has been ſettled in the Caſe of Bruxker and 
Cooke, which was adjudged in both B. R. and C. B. and afterwards 
affitmed on Error in the Houſe of Lords. So if a Man had a Judg- 
ment or Statute againſt another, though that bound Lands of Free- 
hold or Inheritance, from the Time of the Jungment given, or the 


Statute acknowledged, ſo that the Conuſee has not ſo much Intereſt 


as he can deviſe, even before Execution actually taken out, yet tis 


otherwiſe of Copyhold and Cuſtomary Lands. 


: 


the Will, for want of a Surrender previous thereto: 
_ "Twas likewiſe argued on the other Side by Vernon, in Support of 
the Decree, that theſe Lands were bound immediately from the Exe- 

cution of the Articles: That the Poſſeſſion not being to be deliver'd till 
a future Time, made no Difference in Equity: That if Mr. Greenhill 
had died' before Michaelmas, the Equity would have deſcended to his 


Twas likewiſe urged that theſe cuſtomary Lands could not paſs by 


Heir, and that Heir might have brought a Bill againſt Mr. Greerhill's 


Executors to compel the Payment of the Purchaſe-Money out of the 


| Perſonal Eſtate: That in that Caſe the Money was bound by the Cove- 
nant; and if the Plaintiffs ſhould not have thoſe Lands, they would 


loſe both Money and Lands too; for if the Money had been 'at Li- 
berty, that would have paſſed by the Will to the Plaintiffs; but now 
that being bound by the Covenant, if they can't have the Lands, they 
muſt Joſe both: That the Caſe here was different from the. Caſe of 
Brunker and Cooke; becauſe here the Lands were immediately bound 
by the Articles, and were in Equity as much the 'Teſtator's, as it he had 
been immediately let into Poſſeſſion: And as to the Cuſtomary Lands, 
no Surrender was neceſſary; for even in Caſe of Copyhold, tho''to 9 8 
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the Lands themſelves, a Surrender to the Uſe of his Will might be 
neceſſary, yet the Ceftuy que Truſt could make no ſuch Surrender, 
for he had no Eſtate in the Lands; and if Copyhold Lands were in 
Mortgage, yet the Mortgagor might deviſe the Equity of Redemp- 
tion without any Surrender, for he had no Eſtate; in them whereof to 
make any Surrender; and for that Point the other Side gave it up. 
And the Lord Keeper ſaid, he ſaw no Reaſon to vary that Decree, A future In- 
for he thought ſuch future Intereſt was deviſable as well as if it had * * 
been in Poſſeſſion; and that the Lands and Money were actually Lucass Rep 
bound from the Time of the Articles; and that the Heirs might have 528, 829. 


compelled the Executors to have paid the Money in caſe there had 144, 


been no Will, Oc. and fo affirm'd the Decree. g 
Note; It did not appear in this Caſe that the Teſtator had any other 
| Eſtate of Freehold or Inheritance, and fo the Deviſe in ſuch Manner 


was ſufficient to deſcribe that Eſtate fo as to carry it by the Will. 
Gibbs verſus Bernardiſtone. 


IN this Caſe twas held clearly, and decreed, That a Deviſe of a Deviſe of 
Perſonal Eſtate to one and his Iſſue, or to one, and if he dies with- _ 
out Iſſue, the Remainder over to another, that the Deviſe over is void, in Remain- 
and that the whole Intereſt veſted in the firſt Deviſee, ſo as to be liable u . 
to his Debts: And Vernon ſaid, that the Reaſon that a Deviſe over ©. 199, &c. 
of ſuch Perſonal Eſtate upon a Life only was good, was becauſe in Poſt 105, 
Conſtruction of this Court the firſt Deviſee had but the Uſe of it, 79": 


| 3 Ante 75, &c. 
and not the intire Property. ibid. 75 


Coleſworth verſus Bangwin & al\, Executors of Henry 


2 1 1 Did not hear this Cauſe open d; but upon the Argument of Counſel Benda 


it appear d to be, that the Teſtator having Debts to the Amount of 3 

50 J. owing to him from the Defendant, did by his Will forgive him the Debt was 
that Debt, and gave him 50 J. more, and ſome Houſhold Goods to id. 
the Value of 100 J. fo that in all he gave him about 200 J. and made 
him and the Plaintiff Exccutors, and died without making any Diſpo- 
ſition of the Surplus of his Perſonal Eſtate, which was conſiderable : 
And now the Plaintiff brought this Bill againſt the other Executor, 
for an Account of the Perſonal Eſtate; and that. he might have the 
Surplus to himſelf, upon Pretence that the Teſtator having given the 
other Executor theſe Specifick Legacies, intended him no more, and 
ſo that the whole Surplus would belong to him. 

For the Defendant 'twas inſiſted, That the Plaintiff was a Stranger, 
and the Defendant a near Relation of the Teſtator: That he gave him 
theſe'Legacies only that he might, at all Events, be ſecure of ſome- 
thing: That he took theſe Legacies in another Capacity than as Exe- 
cutor, and ſo they could not exclude him of his Share of the Surplus Reſdiun. 


which 


( 


80 Ferm. J. Hill. 9 ANNE, in\Chancery. 


"06 IE Reaſon. urged againſt it is, That if no ſuch Legacy had been given 


which the Law caſts upon him as Executor, and ſo in another Ca- 
y And tho Lord Keeper was clearly of this Opinion, and that 'twas 
a much greater Queſtion, whether this Deviſe'of the particular Lega- 
cies to one Executor did not'exclude both from any Share of the Sur- 
plus, becauſe both came in but in Repreſentation of the Teſtator, and 
made but as one Perfon? And fo ſuppoſe the Defendant had been 
made ſole Executor, he made it a great Queſtion whether this Le- 
gacy would not have excluded him from that Surplus. Indeed the 


bim, he would come in for the whole; and his Giving him a Part 


Feſter and 
Munt's Caſe, 
ſee before, 


P73 


only, ought not to exclude. him from the Reſidue, which without 


any ſuch Deviſe of Part, the Law would have thrown upon him: But 
the Caſe of Fuſter and Mut ſettled that long ſince; and though that 


Caſe has of late been ſhaken in the Caſe of the Ducheſs of Beaufort, 


and in Littleburys Caſe in the Houſe of Peers, yet they were becauſe 


the Legacy given to the Executor was no beneficial Legacy, ſo as to 
exclude him from the Surplus, becauſe Mourning was a Decency 


required on ſuch an Occaſion: But this Legacy here to the Executor 


was a beneficial one; but this not being the Point in Queſtion, he 
made no Decree concerning it, but decreed that the Executors ſhould 


come in equally for their Share of the Surplus of the Perſonal Eſtate, 


notwithſtanding theſe ſpecifick Legacies to one Executor. 


Note; If the Law be as has been lately held, yet it ſeems no Con- 
tradition to Foſter and Munt's Caſe, which was decreed only upon 


the Fraud in the Executor, as the Lord Guernſey declared. 


Theſame ay. 


Legacy, &c. 


Tovey and Brown verſus Amhurſt & al. 


IN this Caſe one Selby, Uncle to the Defendant's Wife, had by his 


Will given her 1000 J. Legacy, whilſt ſhe was Sole; afterwards, 
on a Treaty of Marriage, twas agreed by Articles, that 700 J. of this 


Legacy ſhould be applied towards Payment of his Debts; and after 
his Marriage the Defendant, without his Wife, aſſigns the remaining 


3001. to the Plaintiffs, who were Creditors likewiſe: And they brought 


this Bill againſt: the Defendant and his Wife, and the Executors of 


the Benefit of the Wife. 


Selby, to have a Satisfaction of their Debts out of the remaining 300 /. 
and 'twas decreed, that an Account ſhould be taken, and that upon 
the Plaintiffs proving themſelves to be real Creditors, and that the 
Aſſignment was bona fide, they were to have a Satisfaction accord- 
ingly; and the Reſidue, if any, of the 300 J. was to be put out, for 


. 


Whicthill 
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Whitthill and Phelps. 


HE Caſe upon Opening appears to be this: One Mary Phelps, Ciſtom or 
oi Widow of barks 8 a conſiderable F 40 CT w 
ſeveral Children, on Treaty of a ſecond Marriage with one John Widows. 
| WVhitthill, agreed he ſhould have only 600 J. of her Fortune, and the See Eq: Abr. 
Reſidue to be ſettled for her ſeparate Uſe, and after her Death for © 
the Benefit of her Children ; and accordingly an Indenture was pre- 
pared and executed before Marriage, whereby ſhe with his Conſent 
aſſigns over her Fortune to Truſtees, in Truſt that ſhe ſhould receive 
the Profits of it for her own ſeparate Uſe during her Life; and after 
her Death that the ſame ſhould go and be equally divided amongſt 
the Children; and Vhitthill, in Conſideration of the ſaid intended 
Marriage and Marriage-Portion of 600 J. makes a Settlement on her, 
and at the End of the Deed covenants; That if the ſaid Mary ſhould 
ſurvive him, then his Executors or Adminiſtrators ſhould deliver and 
pay to the ſaid Mary 6001. out of the Perſonal Eſtate, The Mar- 
riage takes Effect; Whitthill dies Inteſtate, and without Iflue, in 
1709. and about a Year after Mary makes her Will, and the De- 
fendant her Son Executor, and dies: The Defendant likewiſe ob- 
tained Adminiſtration to the Husband; but that was afterwards re- 
voked, and granted to the Plaintiff: his Mother, who brought this 
Bill, for an Account and Diſtribution of the Inteſtate ]hitthill's Eſtate. 
The Defendant by his Anſwer inſiſted, that J/hitrhill was a Freeman 
of London, and ſo on his Death his Widow was intitled to the 600 J. 
in the- firſt Place, purſuant to the Marriage-Agreement, and to the 
full Moiety of the remaining Perſonal Eſtate, as his Widow; by the 
Cuſtom of London, and to a Moiety of the remaining Moiety by the 
Statute of Diſtributions; and now ſhe being dead, the Defendant; 
as her Executor, ſtood. in her Place; and had the ſame Right as ſhe 
herſelf had. GEE. Ea 3 
Twas argued for the Plaintiff, that this 600 J. which the Husband 
had covenanted ſhould be paid her by his Executors, in caſe ſhe ſur- 
vived, muſt be taken to be in Satisfaction of her cuſtomary Part, tho 
there were no Words to that Purpoſe : That this was a compounding 
for a Cuſtomary Part; and being before Marriage, by the Cuſtom of 
the City, bound her from demanding more: That in this Caſe ſhe had 
2 waved any Right under the Cuſtom, by making a particular Diviſion 
2 for herſelf before-hand; and Mr. Vernon cited a Cale of Lee and Pitt, 
5 decreed by Cowper, where a Man and Woman before Marriage agreed 
by Articles to ſettle 2000 J. upon themſelves and their Iſſue, and a 
Covenant from the intended Husband, that if the Wife ſurvived, ſhe 
ſhould have this 2000 J. at her own Diſpoſal; the Wife ſurvived, and 
the Husband being a Freeman, this 2000 J. was decreed not only to be 
in Satisfaction of, or as a Compoſition for her Cuſtomary Part, by the 
Cuſtom of London, but alſo to exclude her from any Share by tho 
Statute of Diſtributions in the Husband's Eſtate, tho' dying Inteſtate: 
And that this Caſe ſtood now in the Paper to be re-heard; and though 
ds 8 perhaps 
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perhaps the Court may not go quite ſo far now, yet certainly it 

ought to exclude her from any Cuſtomary Part. 8 
On the other Side it was endeavoured to diſtinguiſh this Caſe from 
that which was cited, That here it was only her own 600 J. back 
again, and that could be no Compoſition for any Share ſhe might be 
intitled to of her Husband's Perſonal Eſtate ; but here it was only 

' 2g Her Duck Ar On agent,» N57 HMO tg THT, 
But Lord Keeper directed it to be in Satisfaction of her Cuſtomary | 

Part, and took Notice, that the Deed was exprefly worded, In Con- 
ſideration of Marriage, and as a Marriage-Portion ; fo that he was ab- 
ſolute Maſter of that 60 J. and fo it muſt be looked upon to come 
out of his Perſonal Eſtate : But as to a Moiety of the other Moiety, 
upon the Statute of Diſtributions, there was ho Queſtion made of it, 
but the Widow would be intitled thereto ; and an Account was de- 


creed accordingly, ' oe e UA SER 5 ta Jt 
Note; For the other Moiety, which belonged to the Inteſtate, the 
Cuſtom of London gives no Direction, where there are no Children, 
and ſo that is wholly under the Direction of the Statute of Diſtribu- 
tions; but the Cuſtom of the Province of pr extends to give ſuch 
Moiety to the next of Kin to the Inteſtate: And in the principal Caſe 
the Maſter of the Rolls was of the ſame Opinion, and took Notice, 
that the Decd was expreſly mentioned to be made between the Parties, 
Citizens of London, fo that the Cuſtom of the City might well be 
ſuppoſed in their View; and fo that compounding for the 600 J. in all 
Events, exempted her out of the Reaſon of the Cuſtom, which was 
to provide for thoſe who ſhould be otherwiſe left without any Pro- 
viſion; and here ſhe would not truſt to the Cuſtomary Proviſion, and 
ſo ought to have no Benefit by it. Ore alſo, If the Cuſtom was not 
intended for Orphans? JJ. 095 AQ CEO <017 


Orme werſus Smith. 


Ademption . Defendant's late Husband made his Will in Writing, and 
3 thereby, amongſt other Things, he deviſes as follows; vis. I 
30%. give and deviſe unto Mr. Thomas Orme, u) good and only Uncle, 
1 Vern. 681. the Sum of 500 l. that is to ſay, that Bond and Judgment which he 
ave me for 400, and 100 l. in Money; and makes his Wife the De- 

fendant Executrix, and deſires her to be kind and aſſiſting to his Uncle, 
that he might live as became a Gentleman. The Uncle afterwards 
ſold an Eſtate, and with the Money paid off 3 20 J. and took up the 
Bond, and had the Judgment vacated, and gave a new Bond for the 
| remaining 80 J. and ſome Time after the Teſtator died: And now the 
| Uncle, the Plaintiff, having Notice of the Will, brought his Bill here 


| for his Legacy of 500/. The Defendant inſiſted, this was a ſpecifick 
Legacy of that particular Bond and Judgment ; and they being can- 
Ademption Celled and altered before the Teſtator's Death, it was an Ademption 
| of a Legacy. of the Legacy, and fo the Plaintiff could have no Right but to the 
> remaining 100 J. and cited Ray. 335. Pauletts Caſe, and the Caſe 


1 of Theobald and Mynne, cited there. Swinb. 450, 45 2. 


1 


Intention appearing; 
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On the other Side twas inſiſted for the Plaintiff, that upon theſe 
Books the Diverſity is, where the Money is paid voluntarily in by the 


Perſon who owes it, and where the Teſtator ſues for and recovers it: 
In the firſt Caſe the Legacy continues ſtill good, becauſe Money only 


comes home to the Perſonal Eſtate; but in the other Caſe, the Te- 
ſtator ſuing for it, ſnews that he intended to make it his own, and ſo 
would not leave it to the Legatee to recover. 81 . 

And the Lord Keeper was clear of the ſame Opinion, and decreed 


the 801. Bond to be delivered up, and the Reſidue of the Legacy to be 
paid, but gave no Coſts: Alſo 'twas ſaid, That the Juſtice of the Uncle 


ought not to prevent the Affection of the Nephew, no Alteration of his 


Bill werſus Commilſary Hyde & Us'. 


"NN 2 Motion for Diſcharge of the Defendant's Wife; who was el 
taken upon an Attachment for not appearing and anſwering ee 
the Plaintiff's Bill, the Caſe appeared to be thus: The Defendant's anſwer with- 
Wife being a Widow, and having a conſiderable Fortune, upon the fu berg. 
Defendant's Application to her by way of Marriage, propoſed the ſet- See Abr. Eg. 


tling her own Fortune upon herſelf ſeparately; wherewith he was not C. 61, 64,65. 


to intermeddle; and accordingly; before Marriage, a Settlement was 
made and executed, and the Marriage took Effect. Some Time after 


the Defendant, being very much in Debt, was arreſted, and the Cre- 
ditors were going on to take out Execution, and to feize his Goods; 
but to prevent that, the Wife gave a Note, that if they would dif- 


charge the Action, which was for 2000 J. ſhe would pay the Debt out 
of her own Perſonal Eſtate; and accordingly the Action was diſ- 


charged: But ſhe afterwards refuſed to make good her Agreement; 
and now this Bill was brought to inforce an Execution thereof; The 


Bill was brought againſt the Husband and Wife, and Proceſs taken out 
againſt both, and actually ſerved upon the Wife at her Houſe, but 


the Husband could not be found: After which, neither the Husband 


nor Wife appcaring, an Attachment was taken out againſt both ; and 
the Husband ſtill keeping out of the Way, the Wife was taken upon 
the Attachment, and now moved to be diſcharged, on ſeveral Affi- 
davits that her Husband was actually gone to Holland before the Fi- 


ling of the Bill, and ſo Proceſs againſt her without her Husband was 


irregular, and that ſhe ought to be diſcharged; and 'twas ſaid, at 
Law there could be no Proceeding againſt the Wife without her 
Husband, and that Equity followed the Law in this Particular. 
On the other Side twas ſaid, That the Wife in this Caſe was not to 
be conſidered as a Feaze Covert : That ſhe having an Eſtate ſettled on 
her before Marriage, for her ſeparate Uſe, this made her a Feme Sole, 
and a ſeparate Perſon from her Husband, and ſo her Agrecment was 
binding upon her: 'That they had done all they could to bring in the 
Husband ; that they had made him a Party to the Bill, taken out a 
Subpena againſt him and his Wife, and for not appearing they have 
taken 


- — 
— 


— 


Term. S. Hill. g ANN, in Chancery. 


taken out an Attachment likewiſe againſt both: That if they could 


not in this Caſe proceed againſt the Wife, the Juſtice of the Court 


2 would be eluded, and it would be caſy for any Man to ſettle all his 


Eſtate. upon his Wife, and then get out of the Way, and ſo bid De- 
fiance to his Creditors. And Sir Joſeph Fekyll ſaid, twas the Saying 


of a very great Man, Eft boni Fudicts ampliare Juriſdictionem; and 


he thought to extend the Arm of Juſtice farther than uſual, when 


otherwiſe there would be a Failure of Juſtice, was the Duty of every. 
Court: That in ſome Caſes a Woman may ſue without her Husband; 
and nothing was more common, than for a Wife in this Court even 
to ſue her own Husband; and ſurely in this Caſe the Plaintiff ought 


not to loſe the Benefit of the Wife's Agreement, by her ſending her 


 Husband abroad; and cited a Caſe of Duboiſe and Dowle to this Pur- 


A Meſſenger 
to bring in 


the Party. 


poſe. But the Lord Keeper ſeemed to be of Opinion, that the Pro- 


ceſs in this Cauſe, without the Husband, was irregular, and that they 


ought to ſtay till the Husband's Return, when they might renew the 


Proceſs againſt both. To which 'twas anſwer'd, Suppoſe the Husband 


| ſhould never return, muſt they then be totally deprived of the Benefit 


of this Agreement? On which my Lord Keeper ſaid, he would ask 
the Maſter of the Rolls's Opinion, and be governed by that. And 
afterwards the Maſter of. the Rolls coming into Court, was clearly 
of Opinion that the Proceſs in this Caſe without the Husband was 


regular; that the Husband was joined in the Suit only for Confor- 
mity, and ſaid, a Woman by her Marriage did not loſe her Under- 
ſtanding or Diſcretion, but rather improved it by her Husband's 


teaching; and cited Moor and Huſſey, Hob. 93. where ſeveral Caſes 
are cited, wherein a Feme Covert without her Husband ſhall be 
chargeable, and ſaid the Practice of this Court had been conſtantly 
ſo: On which the Defendant prayed Time till the firſt Day of next 
Term, to put in her Anſwer; and on her cntring her Appearance 


with the Regiſter, ' and paying the Coſts of the Motion, twas granted, 


and ſhe too diſcharged out of Cuſtody, 


Note; How in this Caſe moved that the Defendant ought not to be 


heard to move for her Diſcharge, becauſe ſhe not having appeared by 
her Clerk in Court, was not at all in Court, but a perfect Stranger, 
and ſo could not regularly make any Application by her Counſel, till 
ſhe had brought herſelf into Court, by directing her Clerk to enter an 
Appearance for her: But of this no Notice was taken, either by the 
Court or Counſel on the other Side. Fide Compleat Attorney 
326, 3 28. | l 09. 03} e relous 


Anonymous. 


"THE Plaintiff's Bill being diſmiſſed -with Colts, and Coſts taxed 
1 to 160 J. a Subrena was awarded againſt him to pay theſe Coſts, - 


and for not obeying it an Attachment; on which Attachment the. She- 
riff of London, to whom it was directed, took Bail, and returned a Cæpi 
Corpus: And now on this Return a Motion was made for a Meſſenger 
againſt the Plaintiff; and 'twas urged to be the Courſe of the Court, 
that a Meſſenger ſhould go in all Caſes where the Sheriff takes Bail, 


4 
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Term. J. Hill. 9. ANNE, in Chancery. 4 85 


where the Party is not bailable, as in this Caſe he is not, and the 
rather, for that in this Caſe the Bail- Bond was taken of a Member 
of Parliament, againſt whom (the Parliament being now ſitting) they 
can have no Remedy; and Hawkins's Caſe was cited, where in a 
like Caſe a Meſſenger was ſent to bring in the Party; and ſo 'twas 
ordered in this Caſe. 


Huning verſus Ferrers, 
HE Plaintiff having a Leaſe of certain Mills for 12 Years, Where No- 
which were near expired, the Leflor upon his Marriage makes tice wo 1 

a Settlement of thoſe Mills to the Uſe of himſelf for Life, then aas, an 


to the firſt and other Sons of that Marriage in Tail Male, Remainder hs x por 
to his own right Heirs ; afterwards the Plaintiff takes a new Leaſe of 2 Abr. Wo. 
- theſe Mills from the Father for 30 Years, and lays out 2800 J. in © 7” 7?" 
new Building and improving them. The Defendant was the eldeſt 
Son of the Iſſue Male of the Leſſor, and during the Time the Plain- 
tiff was making the Improvements, went to his Father, and told him 
he had not Power to make any ſuch Leaſe; that after his Death the 
Eſtate would be his, but never acquainted the Plaintiff with that, or 
of the Settlement made on his Father's Marriage; but on the con- 
trary writ to the Plaintiff to take Cart to keep one of his Mills in 
particular in Repair ; then the Pather dies, and the Son recovers in 
Ejectment againſt the Leſſce, who thereupon brought this Bill to be 
quieted in the Poſſeſſion of the Mills, during the Reſidue of his 
Leaſe, for that the Defendant was fully acquainted with the Cir- 
cumſtances of this Leaſe, and knew his Father had not Power to 
make it, and yet never forbid or cautioned the Plaintiff from going 
on with the Repairs, but on the contrary ſtood by, and encouraged. 
him in the Proceeding therein; and fo the Plaintiff had a Decree to 
hold during the Reſidue of his Term; for though the Defendant 
was not Privy to the making of this Leaſe, but that was only the 
Fraud of the Father, yet he being to have the Eſtate after his Fa- 
ther's Death, and taking Notice. thereof to his Pather, and that he 
had not ſuch Power to make any ſuch Leaſe, and yet ſuffering the 
Plaintift to go on in the Repairs thereof, with a Deſign to reap the 
whole Benefit thereof when his Father was dead, was ſuch a Fraud 
and Practice in him as ought to be diſcounten nced in this Court. 
For Qui tacit conſentire videtur ; and Oni poteſt & debet octare ju— 
bet. And it was decreed that the Plaintift ſhould enjoy during the 
Reſidue of his Leaſe. Sce 2 Lec. 152. Ed!in verſus Bartaley in 
Chancery. N 
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_ Sayer werſus Sayer. 


MAN by his Will gives all his Perſonal Eſtate in Van- Michaelmas 
ſtead, except his Bed and Bedding, to J. S. and afterwards 2 1 
© deviſes 300 l. out of his Perſonal Eſtate, and his Houſes in * bland 
Cannon: ſtreet, to the Plaintiff, who now brings his Bill for Deviſe of all 
Diſcovery of Aſſets, and to charge the whole Perſonal Eſtate with Rake tag 
the Payment of his Legacy; and it was proved in this Caſe that the all he had at 
Teſtator at his Death was poſſeſſed of a Coach and Horſes at Man- the Time 0 
lead, and that there was likewiſe ſome Arrears of Rent due to him 8% , Ven. 
at his Death out of Lands at Vauſtead, to the Value of about 300 J. 418, 747, 
beſides the Houſes in Cannon: ſtreet. The firſt Queſtion was, Whe- 44 
ther the Deviſe of all his Perſonal Eſtate at Vanſtead was not ſuch a 208, 200 
Specifick Deviſe thereof, as to exempt it from coming in Aid of the 210, &c. 
other Perfonal Eſtate towards Payment of this Legacy? Another 
Queſtion was, Whether the Coach and Horſes, and the Arrears of 

Rent at JVanſtead, paſſed likewiſe as Part of the Specifick Legacy: 

And my Lord Chancellor' Cooper decreed, 'That the Perſonal Eſtate 

at Wanftead was not to be applied towards Payment of the 300. 

Legacy ; Firſt, Becauſe it appeared that the Teſtator had a Perſonal 
Eſtate over and above that at Wanſtead, to the Value of about 300 l. 

and his Intent ſeems plainly to charge that alone with the Legacy, 

he not having deviſed it out of all his Perſonal Eſtate whatſoever, 

or whereſover, or inſerted any Words to ſhew that his whole Perſona! 

Eſtate ſhould ſtand charged with it. Secondly, Becauſe he having 

ſach other Perfonal Eſtate, to the Value of about 300 J. which he 

might preſume ſuſficient to anſwer that Legacy, yet as a Supplement 

to and the Deficiency of it, in Caſe it ſhould fall ſhort, he has like- 

wiſe charged his Eſtate in Cannon. ſtreet with it, which ſhews he has 

intended to provide for it out of ſome other Fund, and not out of 

his Perſonal Eſtate in J/anftead, which he had before ſpecially given 

to another; but the Caſe might ſo happen, that a Specifick Legacy 

ſhall be charged with the Payment of a Pecuniary Legacy, as in this 


. | | Caſe 3 
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had likwiſe deviſed his Perſonal Eſtate at ſuch another Place, and 
then deviſed ſuch 390%, Legacy out of his Perſonal Eſtate generally, 
and dicdh having no, d her Perſonal Eſtate thanFin the two Plates be- 
foremEentioned, this 390 J. Legady muſt comE*aut of his Pepſonal 
Eſtate at large in Both” Places, though otherwiſe P r e 
generally are to abate in Proportion, where the Perſonal Eſtate, not 


ſpecifically devi 2 5 Mert to e Legaciq;, and ſha 
ba e 0 the Specific eds td make up their} Hebudiar 


1 


Legacies, eſpecially if they are deviſed generally and at large, with- 
out ſaying out o his Perſonal Eſtate, or out of all his Perſonal 
Eſtate whatſoevet, o WER) Effect pad it wag clearly agreed 


that this Deviſe of his Perſonal Eſtate at Vanftead was as much a 


Specifick Legacy of it as if he had enumerated the ſeveral Particu- 


lars of it. Secondly, It was deereed that the Coach and Horſes were 
Part of his Perſonal Eſtate at Vanſtead, where he lived; for ſince 


there is no other Period for fixing this when a Deviſe ſhall take 
Place but the Inſtant of the Feſtator's Death, and you can't ſay that 


what he had a Week or a Fortnight, or any other Time before his 

Death, ſhould-paſs, rather than what he had at any Time longer; 

therefore in Cale 4 55 Perſonal Eſtate which is fluctuating and chang- 
ing, the Inſtant of his Death is the only. Time to aſcertain.it, and & 

+ baye therein no other Rules in Equity for the, Conſtruction 

than what are at Common Law, and here. at his Death the Coach 


# % 


and Horſes were ak Hanpepd: fo, for the, Arrcars of Rent they are 


EY | Yi.” 0 So | r re ene br 
| Pact ot; bis eee eee tor Fe: were ung ous o 
Lands there, and no where elſe; and fot the Objection that the De- 


viſe of the Perſonal Eſtate at NManſtead ſhould carry only his Houſhold 
Goods, becauſe. he thereout PACE his Bed and Bedding, Which, 
nis Intent to paſs only Things of 5 


was urged as an Argument of his Intent to only T1 of 
the ſame Nature with thoſe he had excepted this was looked upon 


1 
* ” 


no Manner of Notice of it. 


as an, Obje&tion of no Weight at all at the Bar, and the Court dock 


Atkins verſus Dawbury. 


or [Intereſts 
may be aſſign- ö | SIETERTS | FICTION aift> fit 
ed over. See this Legacy. was made payable out of a Reverſion of Land expectant 


5 A MAN by his Will gives à Legacy of 300 J. to a Feme Covert 
A without creating any ſeparate Truſt of it, for her Benefit, and 


232. 


ge. 9 the Benefit of his Children, and after by his Will takes Notice 
3 ob again of the ſame Legacy, and deviſes it in like Manner for the Be- 
2 Vent. 362. nefit of his Children, and makes his Wife, to whom the Legacy was 
ED 391, originally given, his Executrix, and dies: The Eſtate for Life drops, 
764, * and the Widow applied to the Executor of the firſt Teſtator for the 
300 l. Legacy, and thereupon ſhe and the Executor como to an Agree- 

ment that ſhe ſhould accept of 200 J. only, in full of Her ſaid Le- 

gacy, and accordingly the Land was ſold (the Widow joining g 5 


Caſe; after he had deviſed his Perſonal Eſtate at Vanſtead, if he 


nd.we 
"Wills 


on an Eſtate for Life : 'The Husband of the Legatee ſome Time after 
3 Chane. makes an Aſſignment. of this Legacy to Truſtees in Truſt, and for 
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Sale) the 200 J. paid, and the Widow gave a Releaſe for her whole 
Legacy; and now this Bill was brought by the Children to have the 
Benefit of this 300 J. under the Aſſignment and Will of the Father: 
It appeared in this Cauſe that tho ſhe was Exccutrix to her Huſ- 
band, and knew not only of his having deviſed the 300 J. for the 
Benefit of his Children, but alſo of his Aſſignment thereof, in the 
Manner beforementioned, yet that ſhe gave no Notice, or ſaid any 
thing of it to the Executor: And the Court decreed, That foraſmuch 
as the Huſband, who had a Power to extinguiſh or releaſe this Legacy, 
had made a good Aſſignment thereof in Equity (tho' as a Choſe in 
Action it was not aſſignable at Law) tis actually recovered ; and 
baving again by his Will confirmed that Aſſignment, and given it 
again in the ſame Manner, bound the Wife the Legatee ; and ſhe 
giving no Notice of this Aſſignment to the Executor, ſhould be an- 
ſwerable to the Children for the 200 J. ſhe had receiv'd againſt her 
expreſs Knowledge of the Childrens Title to it; but as to the other 
100 J. which the Executor had drawn her in to releaſe, that he him- Note. 
ſelf ſhould ſtand charged, to anſwer that to the Children, he be- 
ing thereby no ways injured, fince he ought at firſt to have paid 
the whole Legacy; and tho' this Legacy was charged on a Reverſion 
which was not an immediate Fund for the raiſing it, yet being 
given to the Wife in preſenti, when the Wife comes in it ſhall 
carry Intereſt from the Teſtator's Death, which muſt likewiſe go to 
the Children. 9550 


Sir John Talbot and Ivory 1 Duke of Shrewsbury 
N & ab. . 


N this Caſe it was ſaid by Mr. Fernon, and agreed by the Ma- An uncertain 
1 fer of the Rolls, that if one be indebted to another in a Sum of gene 
Money, and does by his Will give him as great or a greater Sum of * ; 
Money than the Debt amounts to, without taking any Notice at all SatisfaQtion 
of the Debt, that it ſhall nevertheleſs go in Satisfaction of the Debt, — 88 
ſo as that he ſhall not have both the Debt and Legacy; but if ſuch | 
a Legacy was given upon a Contingency, which if it ſhould not hap- 
pen, the Legacy would not take Place, in that Ce ſe though the Con- 
tingency does actually bappen, and the Legacy thereby become due; 
yet it ſhall not go in Satisfaction of the Debt, becauſe a Debt which 
is certain ſhall not be loſt, or merged by an uncertain and contingent 
Recompence; for whatſoever is to be a Satisfaction of a Debt ought 
to be ccrtain in its Creation, and at the very Time it is given ; 
which ſuch contingent Proviſion is not ; and cited the Caſe of one 
 Pollexfen to be fo decreed by my Lord Chancellor Harcourt, and 
affirmed on Appeal in the Houſe of Lords; and as it is in the Caſe 
of a Will, ſo "twill be likewiſe if the Proviſion were by Decd : 
If the Proviſion be abſolute and certain, it ſhall go in Satisfaction 
of the Debt; but if it be uncertain and contingent, it can be no Sa- 
tisfaction, becauſe it could not be ſo in its Creation; and the happen- 
Ing of the Contingency after will not alter the Nature of it. Ano- 
ther Point in this Caſe was, that the Lands were deviſed to Truſtees, 
Aa in 
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See 2 Peer 
Will. 13 to 
„ 


be made up by a Sale of Part of the Real Eſtate; and the Maſter 


| Rents and Profits are not ſufficient to pay the Debts in a reaſonable 


Daughters 
Portions, 
charged on 
Stock and 
Real Eſtate, 
how to be 
raiſed. See 
Abr. Eq. 335, 
336, &c. 
1 Vern. 219, 
336, 7, 452, 
458. ; 
'2'Yerh. 321, 


760. 
3 Chanc. R. 


190. 


I Salk. 159. 


The Court's 
Opinion. 


Note. 


in Truſt, out of the Rents and Profits (without ſaying, -or. by Sale 


PHE Plaintiffs Father by his Will in 1682 deviſed 500 J. apiece 


the Wife had been dead ſome 'Time, and the Defendant the. Son 


charged with the raiſing this Portion, in regard 'twas dire&ly ex- 
preſſed to be raiſed out of the Stock and the Rents of the Eſtate du- 


ſumed the Surplus of the Rents, which ſhould have raiſed the Plain- 


I TIT ks At 


or Maxtgage) to raiſe Money to pay Debts, and to fettle the Lands 
themſelycs for ſeveral Uſos; but becauſe it appeared that the Rent 
and Profits of the Land annually would not ſatisfy. the Debts in any 
reaſonable Time, an Account was directed to be taken of the Teſta- 
tor's Perſonal Eſtate, and what that fell ſhort to pay the Debts was to 


of the Rolls ſaid this was the common Courſe of Equity, where the 


Time; but if it had been deviſed to be raiſed out of the Rents 
only, it had been otherwiſe. I 1 N 


Thompkins verſus Thompkins. 


1 to the Plaintiff his Daughter, and to two other Daughters, to 
be paid at their reſpective Ages of 21 Years, or Days of Marriage, 
which ſhould firſt happen: The ſaid Portions to be raiſed and 
paid out of his the ſaid Teſtator's Stock, and then deviſes the reſt of 
bis Real Eſtate to his Wife for Life, and in Lieu, and in Satisfaction 
of her Dower, and for the Maintenance and Education of his Chil- 
dren, and alſo for and towards the raiſing and making up the ſaid Por- 
tions to his ſaid Daughters, and then goes on, And after my Debts 
and Legacies paid and ſatisfied, I give and deviſe all my Lands, 
Tenements and Hereditaments to my Son (one of the Defendants) and 
his Heirs, and makes his Wife and the Defendant his Son 'Execu- 
tors, and dies, leaving not in Stock above the Value of 100 J. The 
Wife enters, and the two other Daughters marrying had their Por- 
tions paid; and this Bill was brought by the third Danghter, who 
had attained ker Age of 21 and was unmarried, to have ber Portion; 


and ſurviving Executor inſiſted, that his Lands ought not to be 


ring the Wife's Life; and that if the Wife had exhauſted, or con- 


tiffs Portion, ſhe ought to follow her Aſſets; or however, that the 
Plaintiff could not lay the Load on his Eſtate if the Wife left no 
Aſſets. But the Court was of Opinion that in this Caſe the Defen- 
dant's Eſtate was chargeable to make up the Portion to the Plaintiff ; 
for ſeveral Gradations in his Will ſhew, that the Portions were at all 
Events to be made good to his Daughters; and therefore he charges 
them on his Stock, and afterwards deviſes them to be made up out 
of the Surplus of his Rents during his Wife's Life, and afterwards 
gives the Land to his Son, ſubje& thereto, by deviſing them to him 
after his Debts and Legacies paid, which in a Will amounts to a 
Charge on his Lands for Payment thereof, ſince the Son by the Will 
is not to have the Lands till after the Debts and Legacics paid; and 
therefore twas decreed that an Account ſhould be taken of the Stock, 
and what the Proportion thereof (after a proportionable Deduction -5 

I the 


ek ih ao 
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the other two Legacies) fell ſhort, ſhould be made up out of the 


like proportionable Surplus of the Rents, during the Wife's Life; and 
that if they fell ſhort, to be ſupplied out of the Defendant's Eftate. 
But it was not determined with any Clearneſs, whether, if the pro- 
portionable Part of the Stock, and of the Surplus of the Rents, which 
were appointed the Fund, in the firſt Place, for the Payment of theſe 
Legacies, were waſted by the Wife; whether the Loſs thereof, as 
to the Plaintiffs Legacy remaining unpaid, ſhould fall upon the 
Plaintiff herſelf, or if ſhe ſhould, by Reaſon of ſuch waſting, load 
the Real Eſtate ſo much the heavier, to' make good her Legacy : 
Though my Lord Chancellbr ſeemed to incline, that her Legacy, as 
this Caſe was, ſhould be made good to her at all Events out of the 
Real Eſtate, in Caſe the other Funds provided for it proved deficicnt, 
or were waſted, or at leaſt ſo much thereof, as by any Miſapplica- 
tion during her Minority was loſt and gone of the other Fund; though 


he fa 


id, from the Time of her attaining her full Age, it might per- 


haps deſerve another Conſideration. Another Point in this Caſe was, 
that the Defendant the Son had mortgaged this Eſtate to ſome other 
of the Defendants, who had full Notice of the Will, as was proved Notice. 
in the Cauſe; and whether they ſhould be affected with this Legacy, _ 1 2 
was the Queſtion? Though there was little ſaid in Defence of this = 8 
Point, but that the Defendants were only Executors of the Mortgage, 
and knew nothing of the Tranſactions in taking the Mortgage. And 
Mr. Vernon argued, that in this Caſe, if there could be any Doubt 
made of it, as he thought there could not, yet that the Defendant 
the Son, who received the Money, would be chargeable therewith, 
and that the Plaintiff might in the Nature of a Ceftuy que Truſt pro- 
ſecute him as a Truſtee, for a Recompence thereto, till her Legacy 
phi ; and cited the Caſe of Cherrys and Ferrars in this Court, to 
have been ſo decreed: But my Lord Chancellor ſeemed to turn this 
Reaſoning upon him, that there the Wife for the proportionable Part 
of the Surplus was but in Nature of a Truſtee, and the Plaintiff muſt 
expect her Recompence for what ſhe had waſted out of the Aſſets, 


and not load her Son therewith 
as before was mentioned. 


6 eaty of Marriage, Articles were entered into, whereby the Pevsſ. 


; but yet he was decreed to an Account, 


See 1 P. Will. 


; 4 . 5 | 172. & Abr. 
| | Lingen verſus Souray. iq, C: 175: 


Sum of 700 /. being the Wife's Portion, and 7001. added to it, on Wat Efate 


the Part of the Husband, in all 14001. was agreed to be laid out in m * 


may be de- 


the Purchaſe of Lands, to be ſettled on the Husband's Life; Remainder vid, &c. 


to the Wife for Life ; Remainder to the firſt and other Sons of the Mar- 


See 3 Lev. 


: * 27, 428. 
riage in Tail- Male ſucceſſively; Remainder to the Iſſue Female of that 1 Hol. 


Marriage; Remainder to the right Heirs of the Husband. The Mar- 378. 


Rol. Abr. 


. 3 Ik. 237. 
r1age takes Effect, the Husband dies without Iſſue, an 3 


chaſe purſuant to the Articles, having firſt made his Will, and thereby 
he deviſes all his Perſonal Eſta 


d before any Pur- 2 Chan. Caf. 


144. 
te to the Defendant, who was his Wife, * en. 679. 


and deviſes all his Real Eſtate to the Plaintiffs, who were his Nephews, 


and 
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and one of them, his Heir at Law, makes bis Wife Executrix, and 
takes no manner of Notice of the 1400 J. and whether the 1400 J. 
ſhould go to the Nephews, as they ſhould have the Lands, 1. e. after 


the Wife's Death, if the Purchaſe had been purſuant to the Articles, 


was the Queſtion e It appeared in the Cauſe, that the Wife, at the 
beſt Computation that could be made, had above 77 J. a Year by the 
Deviſe to her of the Perſonal Eſtate, which was 7 J. per Ann. more 
than ſhe would have been intitled to, in Caſe the: Purchaſe had been 
made; and therefore 'twas decreed the 1400 l. was bound by the Ar- 
ticles, and ſhould go to the Plaintiffs as the Land would have done, 
if a Purchaſe had been made purſuant to the Articles, and was in 


See Lacas'sR, A Court of Equity to be looked upon as a Real Eſtate, and well 


A Deviſe of 
the Perſonal 
Eſtate to his 


deviſed to the Plaintiffs by this Will; and though the Wife could not 
be ſhut out of the Proviſion intended by the Articles for Life, if ſhe 
thought fit to abide by the Articles, yet the Deviſe there of the Per- 
ſonal Eſtate being more than an Equivalent, if ſhe choſe. to take by 


the Will, it muſt in this Court of Equity be taken to be a Satisfaction 
of the Articles as to her Right, and no Manner of Hardſhip to her: 
And 'twas ſaid, as the Caſe was, if a Purchaſe had been. made, even 


after the making this Will, though at Law ſuch Lands would not 
paſs, yet in this Court there could be no Queſtion but the Plaintiffs 
would have the Benefit thereof, by the Relation to the Articles. And 
my Lord Chancellor was clear of the ſame Opinion; and Mr. Vernon 


ſaid, it had been ſcveral Times held in this Court, that if a Man by 
his Will give ſeveral ſpecifick Legacies, and deviſes the Reſidue of his 


Eſtate to another, and after his Circumſtances alter, ſo that the Re- 


ſiduary Part becomes very inconſiderable, yet the Reſiduary Legatee | 


muſt content himſelf with it, and muſt have no Aſſiſtance from the 


ſpecifick Legatees; no more ſhall the Wife, in this Caſe, * when the 
Plaintiffs come to carry the Articles into Execution, which will take 


away ſo much of the Perſonal Eſtate : And this being ſo decreed by 


my Lord Chancellor Harcourt, was now, on Re-hcaring, aſfirmed 


by my Lord Chancellor Cooper. 
Roach verſus Hammond. 


Man by his Will in 1704, deviſes all his Real and Perſonal Eſtate 
to the Defendant, to the Uſe of his Relations, without ſpecifying 


Relations, is any in particular, or uſing any other Words, and makes the Defendant 
to go accord- his Executor, and in 1706 died: And now the Plaintiffs, who were the 


ing to the 
Statute of 


Mother and three Siſters of the Teſtator, brought this Bill as his neareſt 


Diſtributions: Relations, for a Diſcovery and an Account of the Perſonal Eſtate, 


See 2 Vern. 
106, 153. 


It appears in the Cauſe, that the 'Teſtator left no Real Eſtate ; and 


3 Chan. R. 1. twas referred to a Maſter, to take an Account of the Perſonal Eſtate, 
1 Chan. Rep. and the Plaintiffs to come in according to the Courſe of Diſtribution, 


211, 224. 


2 Vern. 405, 


& 710. 


ſeitled by 1 Fac. 2. c. 17. And 'twas agreed to be the Rule of this 
Court, in Conſtruction of ſuch Deviſes to Relations, that thole who 
by the Statute of Diſtributions would be intitled to the Perſonal 
Eſtate, in caſe he had died Inteſtate, ſhould upon ſuch general Deviſes 

I be 
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be let into the ſame Proportion:: And my Lord Chancellor ſaid, he 
thought it the beſt Meaſure for ſettling Bounds to ſuch general Words, 
and that it had been oftentimes ruled accordingly in this Court. And 


by this Rule I conceive Colonel Norton's Will may be regulated. W. B. 
| Beale werſus Beale. 


HIS was on a Re-hearing; and the Caſe appeared to be ſhottly 
thus: The Plaintiff's Father being Fenant for Life, with Re- 
mainder to his Brother in Tail, prevails with his Brother to join with 
him in a Common Recovery, whereby the Eſtate was ſettled to the 
Uſe of the Plaintiff's Father for Life; Remainder to Truſtees, during 
his Life, to ſupport contingent Remainders; Remainder to ſuch 
Woman as he ſhould happen afterwards to marry, for her Life, for 
her Jointure; Remainder to the firſt and other Sons of the Plaintiff's 
Father, in Tail-Male ſucceſſively; Remainder to the Brother in Tail; 
Remainder. to the right Heirs of the Plaintiff's Father; and in the 


Deed, declaring the Uſes of the Recovery, was a Proviſo, That it's 
held to be lawful for the Plaintiffs Father, by Writing or Laſt Will, 


to charge the Eſtate with any Sum or Sums of Moncy, not excceding 
2000 J. for the Portion of Daughters or younger Sons, to be paid at 
ſuch Times, and in ſuch Proporiions, as the Father ſhould direct: 
The Father afterwards married the Defendant, and by her had Iſſue 
two Daughters, the now Plaintiffs; and by his Will, taking Notice 


of his Power, appoints the Sum of 2000 J. to be raiſed out of the ſaid 


Eſtate, for his ſaid two Daughters, to be paid and payable to them 
at their reſpective Ages of 21 Years, or Days of Marriage, which 
ſhould firſt happen, without ſaying after the Death of his Wife, or 
any other Proviſo, that it ſhould not affect the Wife's Jointure : Then 
the Father died ; and now this Bill was brought by the two Daughters, 
who were under 18, and unmarried, to have Intereſt for their Por- 
tions till payable. My Lord Chancellor Harcourt decreed, that they 


ſhould have Intereſt, after the Rate of 3 J. per Cent. for their Por- 


tions, till 12; and from thence, till payable, at 41. per Cent. But 
they not liking this Decree, brought on the Cauſe again, and preſſed 
much for an Allowance of 6 J. per Cent. for their Portions, till pay- 
able: But Lord Chancellor Cowper ſaid, he thought the former De- 
cree very tender in the Proviſion thereby made, and that 'twas rather 
a Recommendation to the Mother, to make them that Allowance, 
than a Decree to charge her Jointure therewith : But ſince they were 
not ſatisfied by that Decree, as appeared by their bringing the Cauſe 
to a Re-hearing, he muſt now give them no more than what in ſtrict 
Juſtice they deſerve; and ſince their Portions was not payable till 
18 or Marriage, they .could not charge the Jointreſs with Intereſt 


therogy in the mean Time; but ſaid, that the Reaſon of poſtponing 
ot, till that Time, being in Favour of the Jointreſs, ſhe ought 


there 
to maintain them out of the Profits of her Jointure-Lands; but in 
regard the ſaid Portions could not in Strictneſs carry Intercſt, till 
they became payable, they ſhould be allowed 6 7. per Cent. on the 

B b | | ſame 


See P. Will 
1 Vol. 244. 
8. C. 


The Intereſts 


of Daughters 
Portions de- 
creed for 
their Main- 
tenance. See 
before, p. 77, 
Greenhilſ's 
Caſe, & p. 90. 
Alſo poſtea, 
Lord Cowen- 
try's Caſe. 

2 Vern. 236. | 
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4G ſame, from that Time. But whether the Portions, on the Daughters 
Attaining the Age of 18 or Marriage, ſhould be immediately raiſed, 

ſo as to charge and affect the Jointure-Eſtate for Life, or wait till 

her Death, my Lord ſaid it would be Time enough to conſider of 

that when it became the Caſe. . . 


— 
* 
as 8 


Atkins & al verſus Waterſon. 


What ſpall N a Treaty of Marriage, to be had between the Defendant's late 


bar GL Husband, Edmond Waterſon, deccaſed, Indentures of Leaſe and 


of her Cuſto- Releaſe, bearing Date the 15th and 16th of Auguſt 1696, by Way of 
mary Share. Settlement, were executed; whereby, in Conſideration of the ſaid in- 
27 tended Marriage, and 2000 J. Marriage- Portion, Lands to the Value 
3 Vans? 132. Of 200 J. per Ann. were limited to the Defendant for Life for her Join- 
2 Vern. 110. ture, and in full of all Dower, and Title of Dower, to any Land, 
LOO Tenements or Hereditaments, whereof or wherein her ſaid intended 
 Husband was or ſhould be ſeiſed of any Eſtate of Inheritance, during 
the Coverture between them: And in the Releaſe, Miliam Waterſon, 
Father to Edmund, covenantcd, that in caſe Edmund ſurvived him, 
that then all his Real and Perſonal Eſtate, whereof he ſhould die 
ſeiſed or poſſeſſed, ſhould deſcend and come to Edmund, his Heirs, 
Executors and Adminiſtrators. The Marriage took Effect: William 
TPaterſon dies, whereby ſome Real Eſtate, and a conſiderable Perſonal 
Eſtate, came to Edmund; then Edmund makes his Will, and having 
no Iſſue, deviſes 5004. to his Wife, and ſome other Legacies, and 
deviſes the Reſidue of his Perſonal Eſtate to be laid out on a Purchaſe, 
to be ſettled on the Plaintiffs the Beunels, who were his Nephews, 
and made the Plaintiff 4tkins his Executor, and dies: And now this 
Bill was brought againſt the Widow, for a Diſcovery and Account of 
the Perſonal Eſtate, and that it might be laid out in a Purchaſe and 
ſettled, purſuant to the Direction of the Will. The Defendant by A 
her Anſwer ſays, That the Husband was a Freeman of London, and - 
that he dying without Iſſue, ſhe, as his Widow, was intitled to a | 
Moiety of the Perſonal Eſtate, as her Cuſtomary Share: And whe- 
ther ſhe were ſo intitled or no, was the ſingle Queſtion ? 

For the Plaintift 'twas urged, by Sir Foſeph Jebhyll and others, 
that ſhe was not; for that by this Settlement ſhe was provided for 
already; and by the Cuſtom of London, where the Widow is com- 
pounded with, as they call it, ſhe cannot be let into any other Part 
of her Husband's Perſonal Eſtate : That this was founded on very 
good Reaſon, that the Wife may not depend for her Satisfaction on 
the Caſualty of Trade, and other Contingencies, whereto this Per- 

| ſonal Eſtate may, be liable; and now, fince ſhe had, in all Events, 
ſecured herſelf of a Proviſion, and taken out fo much of her Husband's 
Power of diſpoſing, ſo ſhe ought to reſt ſatisfied with that Pypviſion, 
and not to ask any more: That if this had not been intended in full 
of her Cuſtomary Part, there would have been Negative Words, or 
ſome Proviſo in the Settlement, that it ſhould not extend to exclude 
her of her Cuſtomary Share: That the. Perſonal Eſtate was me 
4 — | their 


* 
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their Conſideration, as appears by the Covenant concerning the Diſ- 
poſition of it, in caſe the Husband ſurvived the Father; and now 
the Proviſion being general, muſt be intended to be compleat, and 
muſt exclude her from any other; and cited Love's Caſe, 33 Car. 2. 
and Hancock and Hancock, and Pitt and Lee, lately decreed in 
this Court. | IT 3 
But on the other Side twas argued, by S. Copper & al, that ſhe 
ought not by this Settlement to be excluded from her Cuſtomary Part: 
That if no Settlement had been made, ſhe would on her Marriage 
be intitled to Dower at Common Law out of the Real Eſtate, and 
to her Cuſtomary Share out of the Perſonal Eſtate : That this Join- 
ture came only in Lieu of Dower of the Real Eſtate, and that but 
by a late Act of Parliament 27 Hen. VIII. and now could be no Re- 
compence for her Cuſtomary Share of the Perſonal Eſtate: That ſhe 
was intitled to one by the Common Law, and to the other by a 
Cuſtom, and a Recompence provided; for one of them only could be 
no Recompence for the other, which ſhe claimed by a diſtinct inde- 
pendent Title: That there being no Negative Words in the Deed, 
made it the ſtronger, that they did not intend to exclude her of her 
Cuſtomary Share; and now 'twas ty'd up barely in Bar of her Dower 
and Title of Dower; and ſuppoſe by. the Settlement there had been 
a Proviſion for her out of the Perſonal Eſtate only, and that had been 
expreſſed to be in full of her Share of the Perſonal Eſtate, Would 
that have excluded her from Dower out of the Real Eſtate? No 
more ought this Jointure, which goes only in Bar of her Dower of 
the Real Eſtate, be conſtrued to exclude her from the cuſtomary 
Share of the Perſonal Eſtate; and the Entries in the City-Books muſt 
be intended, where the Compoſition was only out of the Perſonal 
Eſtate: And as to the Caſes cited, twas ſaid they were not at all to 
this Purpoſe, for the Caſe of Hancock and Hancock was upon a Sct- 
pp tlement of Perſonal Eſtate, and was to this Effet: A Freeman of 
= London having Children by his firſt Wife, and being about to marry 
OY again, made a Settlement of ſome Leaſehold Eſtate on his intended 
N Wife, and the Ifluc of that Marriage; the Marriage takes Effect, the 
Husband dies having Iſſue, and a conſiderable Perſonal Eſtate; the 
Children, by the firſt Venter, brought their Bill for an Account of 
the Perſonal Eſtate, and inſiſted it wholly belonged to them, and that 
the ſecond and her Iſſue ought to be excluded from any Share thereof, 
by Reaſon of the Proviſion made for them. T was decreed, that this 
Compoſition with his Wife before Marriage, bound her; but the Chil- 
dren, being Infants, were left to make their Election when they came 
of Age, whether they would abide by that Proviſion made for them by 
that Settlement, or relinquiſhing that, come in for their Cuſtomary 
Shares only: And afterwards, on a Re-hearing what ſhould become 
of the Cuſtomary Part, twas held to fall into the Husband's Share; 
5 and in caſe no Diſpoſition was made thereof by him, it muſt go ac- 
| cording to the Statute of Diſtributions. As to the Caſe of Pitt and 
7 Lee, that was thus: A Widower and Widow being about to marry, 
and having a Perſonal Eſtate only, by Articles before Marriage 'twas 
agreed, that in caſe the Husband ſurvived, he ſhould have 2000 J. 


only 
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only out of his Wife's Perſonal Eſtate, and the Reſidue to be at her 


| Diſpoſal; and in Caſe the Wife ſurvived, then ſhe was to have 2000 J. 


out of the Husband's Eſtate, without ſaying: only or uc more, the 


Husband being a Freeman of London; and his Wife brought a Bill 


for an Account of the Perſonal Eſtate, over and above her 2000 , and 
to be let into her Cuſtomary Share thereof; but 'twas decreed, that 


the equal Conſtruction of theſe Articles muſt be to exclude the Wife 


from any farther Share out of his Eſtate, as he was expreſly excluded 
from any farther Share out of her Eſtate; and though the Words were 
not ſo full as to exclude her, yet the Intent of the Articles appearing 
to be a mutual Reciprocal Agreement between them, for ſetting 
Bounds to each other's Claim, ought not to be extended larger on 
the one Side than the other; and ſo 'twas decreed, that the Wife 


| ſhould have only the 2000 J. But they ſaid theſe Caſes were by no 


only was a Real Eſtate. 


Means applicable to the preſent, where the Proviſion for the Wife 


Tord Chancellor ſaid, he thought the Reaſon of the Caſe very ſtrong 


for the Defendant; but that this Point may be ſettled in a proper 


Way, he deſired to have the Cuſtom certified, whether ſuch Jointure 


A defective 
Surrender, 
Sc. made 


2 Vern. 163, 
565, 585, 
6oq, 680. 

1 Vern. 132. 
1 Salk. 187. 
& Ante, 
Mapletaft's 
Caſe. And 
Note 2P. Will. 


490. 


before Marriage, being only limited to be in Bar of her Dower, ſhould 
preclude her likewiſe of her Cuſtomary Share. EY; 


595 Challis verſus Casborn. 


15 this Caſe *twas ſaid by Pernon, and agreed to by the Court, that 
if a Man has a Debt owing to him by Mortgage, and another on 


Bond by the ſame Perſon, that he may tack them together againſt the 
- Mortgagor, and that he ſhall not be let into a Redemption without 


Payment of both, becauſe the Lands in his Hands are chargeable with 
the Bond, even at Law: And now, ſince the Statute againſt fraudu- 
lent Deviſes, the Deviſe of the Equity of Redemption is in the ſame 
Caſe ; he can't redeem without Payment of both, becauſe the Statute 
makes ſuch Deviſe void, as againſt Creditors, and then the Deviſee 
ſtands in the ſame Place as the Heir muſt have done, if no Deviſe 
had been made; but before that Statute ſuch Deviſe would not be 
liable to the Bond-Debt, no more than the Mortgagor himſelf 

Another Point in this Caſe was, that a Man ſeiſed of ſome Free- 
hold Eſtate, and alſo of Copybold Eſtate, deviſed all his Eſtate Real 


and Perſonal for the Payment of his Debts, and died without any Sur- 


render of the Copyhold Eſtate to the Uſe of his Will and Coheir ; this 
Court would ſupply the Want of ſuch Surrender, as they would have 
done if the Copyhold Eſtate had been expreſly mentioned in the Will 


as Copyhold. 7 
Mr. Williams ſaid, the Maſter of the Rolls had ſupplied the Defect 


of 4 Surrender, in the Caſe where there was no Freehold Eſtate at all; 


and he thought it the ſame Caſe here, where the Freehold Eſtate was 


not ſufficient for Payment of the Debts. 


But the Chancellor ſaid, he had never known it carry d ſo far, becauſe 


he thought the Deviſe of the Real Eſtate did not ſnew any Intention to 


4 | paſs 


a. at... Att A. * „ i” HR 


Term. J. Trin. 1 GEORGE. I. in Chancery. 97 


„„ 


paſs a Copyhold, which in the Eye of the Law was of the loweſt 
Repard; and looked upon only as an Eſtate at Will, though Cuſtom 
had now fixed it in the Copyholder; and ſaid, unleſs they could 
ſhew ſome Precedents, he could not aſſiſt them. „„ 
A third Point was, that the Deviſees of the Real and Perſonal 
Eſtate were made Executors; and ſo Mr. Vernon ſaid twas a ſettled 
Diſtinction in this Court, that they ought to apply the Eſtate in ſuch 
Caſe, in a Courſe of Adminiſtration, becauſe if the Eſtate was ſold 
*twould be Perſonal Aſſets in their Hands, and then to pay a Debt of 
inferior Nature before one of a ſuperior, would be a Devaſtavit ; but 
if they had not been made Executors, then the Creditors ſhould 
have come in all equally, becauſe in Equity all Debts are equal, 
and they as Truſtees could give no Preference, and would be in no 
Danger as Executors in fach Cafe. 7 ono 
But the Chancellor thought the Accident of their being made 
Executors ought to make no Difference in Equity, but that all Cre- 
ditors ſhould be conſidered equally, and would ſee Precedents ; tho 
Mr. Vernon ſaid it had been a ſettled Diſtinction, and ſeveral Prece- 
dents in Point. . . 


Baſſe ver ſus Grey. 8 
81 James Grey being poſſeſſed of an Annuity of 14 ger Pw S's 


for 99 Years, out of the Exchequer, on his Marriage covenants one 
with A. and B. to pay this 14 J. to his Wife for her ſeparate Uſe, and Sc. limited 
after the Death of either of them, then to the Survivor for Life, and 5 * 
after the Death of both, to the Child or Children to be begotten be- 2 Ven. 38, 

tween them, and in Default of ſuch Child or Children, then to his 43, 9, 195» 
oven Executors and Adminiſtrators for the Reſidue of the Term. Sir „ 
James and his Lady have Iſſue one (a) only Son, who lived to five 2 Chanc. C. 
and then died, and after the Death of Sir James and his Lady the 94. 

2 2 6 | | "TELE 1 Chanc. R. 
Plaintiff took out Adminiſtration to the Son, and brought this Bill a- 20,260 419. 
gainſt the Executors of Sir James and his Lady for this Annuity. 2 Chanc. R. 

And 'twas inſiſted by Mr. Vernon, that the Limitations to the Exc- 153746 
cutors and Adminiſtrators of Sir Janes were void, being after a Limi- i 
tation to the Child or Children, which is the ſame as if it had been % Ns the 
limited to the Iſſue, and a Settlement of a Term on Truſtees, in Truſt t© bare fr. 
to permit the Father to receive the Profits for as many Years of the vived Sir 
Term as he ſhould live; and after to permit the Mother to receive ax pegs 
the Profits for ſo many Years as ſhe ſhould live, and then in Truſt to 
permit the Child or Children, or Iſſue, to receive the Profits; for the 
Reſidue of the Term will bear no Limitation over, in Default of Iſſue 
or Child, in Cafe there be any one in Being, no more than ſuch a Li- 
mitation of the Term itſelf would be good; for this would be to re- 
vive and introduce all the Inconveniencies of a Perpetuity, which has 
been ſo long ſince exploded ; and the Truſt of a Term muſt be limi- 
ted in the fame Manner as the Term itſelf will bear a Limitation. 
But the Charcellor ſaid, this being by Way of Covenant, no moro 


paſſed out of him than to ſerve the Uſes expreſſed, and 'twas not a 
Cc Diſpoſition 


es, * ** at Le * 
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Diſpoſition of the Annuity itſelf, but only a Covenant to pay the bY 

14 J. in ſuch Manner: And fince it was never deveſted out of Sir ; 
James, he would not on this Bill, by any Pretence of Equity; tear it 2 
out of him or his Executors,” and ſo diſmiſſed the Bill, though he 9 
did not at all diſpute the Caſe, if it had been a Term, or the Truſt . 
of a Term, ſettled in ſuch Manner that the Remainder would not El 
have been good; but here 'twas only a Covenant to pay the 147. 3 
and not the Annuity itſelf, which was thought by ſome at the Bar 3 
to bo an oer nice DiſtinQion! |} tt He m I 
But this Decree ſeems to be reaſonable, becauſe the Adminiſtrator 3 
comes for a ſpecifick Performance of the Covenant, and that he can't E 
do who was not originally in Contemplation, or intended to be pro- : 
vided for by the Covenant, but that the Term had actually been I 
veſted to theſe Uſes; then the Intereſt of the Term being - veſted in ; 
the Child and the Heirs of his Body, as it muſt be, if the Settlement ; 
had been drawn according to the Covenant, then it muſt have gone 3 
e . od bloody t; ö 
Caſey againſt Beachfield. g 


mg wo N this Caſe twas ſaid by Mr. Fernon, that the Reaſon you can't 
F.G.in examine any of the Plaintiffs as Witneſſes in the Cauſe is, becauſe 
Prurtig a if, the Cauſe miſcarries the Plaintiffs will be liable to Coſts, and 
intiffs not ö 6 « - N ME | 4s FX. 4 | 
to be exa · therefore their Swearing is to exempt themſelves ; and tis their own 
mined as Wit. Choice that they are made Plaintiffs, for without their Conſent they 5 
— of De. Could not have been made fo ; but the Defendants are forced into 3 
ſendants. the Cauſe, and if their being made Parties ſhould abſolutely invali- 1 
* Lucas's date their Teſtimony, it would be in the Power of any one who had 
a2 Mind to oppreſs another, and deprive him of his Defence, to make 
the moſt material Witneſſes Defendants in the Cauſe ; and therefore 
any of the Defcndants to a Suit may be examined as a Witneſs, ſa- 

ving juſt Exceptions to their Credit, Capacity, G co. : 


et ee ee ge eaten. 
= N 7 a < 7 fl £ N 
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cited 2 Peer os. | 
Will. 111. by the Name of Packer, &c. | 
Wedneſday, 3 only Queſtion in this Caſe was whether any, and what Part 
35 of the Wife's Fortune ſhould be ſubje& to anſwer the Plain- 
Court. tiff's Demand, who were Siſters and Heirs at Law, and alſo Admini- 
Howfara ſtrators and Creditors of the Husband againſt the Defendant, who was 
tune fall be Adminiſtrator of the Wife who ſurvived her Husband; as to which the 
ſubje& to the Caſe was thus: Mrs. Anne Aſh being intitled to the Sum of 5500 J. 
Hed - ſecured to her by a Mortgage for Years on the Eſtate of Sir Edward 
tors or Cre- Bacon, taken in the Name of Truſtees; and likewiſe to 3000 J. ſecu- 
ditors, &c. .red to her by a Mortgage for Years on the Eſtate of Sir Humphry 

Briggs, taken in her own Name; and alſo to a Bond-Debt of 400 l. 

and to ſeveral Jewels and other Things of conſiderable Value. The 

ſaid Mrs. Afþ became a Lunatick, and on a Commiſſion of Lunacy iſ- 

ſued out of this Court for that Purpoſe, the Cuſtody of her Perſon, 


KEE” and 


See thisCale Parker againſt Windham and others. 
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and Eſtate was committed to one of the Defendants. Some Time 
after Philip Parker, Eſq; the Plaintiff's Brother, by ſome Contri- 


vance got the Lunatick and married her, without making any Settle- 
ment or Proviſion ; and for this Contempt he and others concerned 


in procuring the Marriage were committed by this Court. But the 


Marriage was ſentenced: in the Spiritual Court to be good, and that 
Sentence afterwards affirmed on an Appeal to the Delegates ; and 
twas ordered at the ſame Time, that all the Deeds and Securities ro- 
tating to the Lunatick's Fortune ſhould be brought before, and 
lodged with one of the Maſters of this Court, in order to ſecure a 
Proviſion for the Wife in Caſe ſhe ſhould ſurvive her Husband ; and 
likewiſe for the Children of that Marriage in Caſe there ſhould be 
and not nova tt ni fant TOOTH Pan $1, 
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Some Time after, on Mr. Parker”s Application to the Court, by 


Petition, to ſuperſede' the Commiſſion of Lunacy, and to have the 
Wife's Portion delivered to him, an order was made the 19th of 
March 1712, whereby the Commiſſion of Lunacy was ſuperſeded ; 


but in Regard of Mr. Parker's Eſtate was much incumbered, and 


he had made no Settlement on his Wife; 'twas at the ſame Time 


offered; that ſo much of the 5500 as was neceſſary ſhould be ap- 


plied towards the diſincumbering his Eſtate, and the Reſidue to be 
laid out in a Purchaſe of Lands, which, together with ſo much of 
Mr. Parker's Eftate as would make up 500 J. per Ann. was to be 
ſettled on Mr. Parker for Life; Remainder to his Wife for Life 


for her Jointure ; Remainder to the Iflue of that Marriage, Cc. 


with a Remainder to Mr. Parker's right Heirs; and upon Mr. 
Parker's making ſuch Settlement, the Reſidue of his Lady's Fortune 
was to be paid and delivered to him, and in the mean Time he was 


to be examined on Interrogatories touching the Incumbrances on his 


Eftate. Mr. Parker never complied with any Part of this Order, 


but being indebted to one Gooding, in a conſiderable Sum, Gooding 


brings his Action againſt him and recovers Judgment, and took 
out a Fieri facias ; and thereupon the Mortgage Term of Sir 
Humphry was fold by the Sheriff, and the Debt paid. After this, Mr. 
Parker being indebted to the Plaintiff's Siſters in about 2000 /. apiece, 
given them for their Portious, does, by Indenture taking Notice there- 
of, aſſign the ſaid 55001. and all Securities, and alfo all the Fortune 
and Portion belonging to him in Right of his Wife, to 'Truſtees, in 
'Fruſt, in the firſt Place, to. pay thereout to the Plaintiffs their Por- 
tions, and after in Truſt for himſelf, his Executors, Adminiſtrators 
and Aſſigns. Some Time after Sir Edward Bacon paid in 5500 J. 
due on his Mortgage ; and Mr. Parker having not complied with 
the Term of the laſt Order, the ſame was again placed out at Inte- 
reſt, on a Security taken in the Name of the Senior Maſter of this 


Court; after which Mr. Parker died inteſtate, and without Iſſue; 


and about two Years after Mrs. Parker died likewiſe inteſtate, and 
without Iſſue; whereupon the Plaintiffs, who were Siſters and Heirs 


at Law to Mr. Parker, and alfo Creditors, as abovementioned, took 
out Letters of Adminiſtration to Mrs. Parker the Wife, and brought 


a Croſs Bill, to have the Fortune and Securities delivered over to 
them ; and for them (being Plaintiffs in the Original Caſe) 'twas argued, 


That 
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AS plant. That they had an-unddubted Right to this Fortune of the Wife, 
not only as Creditors, but alſo as they were Repreſentatives and 
Heirs at Law to the Husband; that if the Settlement had been made 
purſuant to the Order, the laſt Limitation being to the riglit Heirs of 
Mr. Parker, would have carried the Lands to them; that tho“ no 
Settlement were made, yet as Repreſentatives to Mil Parker, they 
Chet Ip were intitled to it; fo that call it Land; or call it Money, it equally 
3 belonged to the Plaintiffs; that a Choſe: in Action belonging to the 
Poſt 1. Wife may be relcaſed by the Husband; and if the Truſtees for the 
Wife's Fortune ſhould pay it to the Husband, his Wife would be 
without Remedy; that a Wife on her Marriage is to forſake Father 
and Mother and cleave to her Husband; and ſurely her Fortune is to go 
along with her; that a Husband may maintain Trover for his Wife's 
Goods taken from her before Marriage, without joining ber in the 
Action; ſo is 2 Lev. 10% Gc. 1 Iſod. 25. And if a Husband be- 
fore Marriage agrees to make a Settlement, and aſterwards makes a 
Settlement accordingly, this intitles him to all her Fortune; though 
'twas ſtanding out on the Bond and other Securities, which would 
otherwiſe ſurvive to the Wife; for this Settlement makes him a Pur- 
chaſor of his Wife's Fortune, eſpecially if it were made in Conſidera- 
tion of that Fortune; and therefore his Repreſentatives ſnall go away 
with it, tho the Wife ſurvives ; and this had been ſeveral Times ſettled 
in this Court. And here, tho no actual Settlement has been made, 
yet the Wife has had the Benefit of her Fortune preſerved to her for 
Life, which is all ſne ſhould have if the Settlement had been made. 
That ſhe being dead, and no Children to be provided for, her For- 
tune ought to go over to her Husband's Family, and not to her 
own. That though Choſes in Action are aſſignable, yet, ſuch Aſ- 
ſiguments are ſupported every Day in this Court; and the Plaintiffs in 
this Caſe are: Creditors, and therefore more ſtrongly intitled to the 
Benefit of the Husband's Aſſignment. That the Security being lodged 
in the Court makes no Manner of Difference; for the Court is but 
in Nature of a Truſtee for them, 7. e. for the Husband and the Wife; 
ſhe herſelf has no diſtin& Property therein; but the Property is ſtill 
in the Wife, and conſequently in the Husband; and a Deed made by 
Ceftui que Truſt, is binding upon a Truſtee in a Court of Equity, 
and even at Law; if a Man brings Debt upon his Wife's Bond, and 
. ' recovers Judgment, this alters the Nature of the Security, and makes 
it the Husband's ; and ſo it has been lately adjudged in the King's 
Bench, where ſuch a Judgment was aſſignable within the Statute 
of Bankrupts, for the Benefit of the Husband's Creditors. For when 
the Husband recovers Judgment, the Debt is turned into Rem Adju- 
dicatam, and is no longer a Choſe in Action; but my Lord Chancellor 
ſeemed to think that ſuch a Judgment would not have carried it to 
the Husband's Repreſentatives againſt the Wife ſurviving, if that had 
been the Point of the Caſe. | | 
It was likewiſe urged, that the Order of the 19th of March had 
not at all varied the Caſe, for the Intent of that was only to ſecure 
ſome Proviſion for the Wife ; but ſhe being now dead, that Order 
has had its Effect, and the Plaintiffs who ſtand in the Husband's Place 
ought to have the Reſidue of the Wite's Fortune. | : 
I n 


. \ - - 5 - - 
ET Ce Eg ET IE oa on REI EIT ooo HI Ye : 


EE 83 9 
n BFF 
5 | l : 8 


5 
* 
AI 
EY 
* 
CA 
* 
1 
3 
3 
0, 
-% 
vs 
xy 
IF 
_ 
1 
9 
7 
EE 
% 
1 
3 
E 
* : 
5 ; 
+7 
. 
x 
Ds 
1 2 
: 
. 
8 
*J 
. 
. - 
355 
1458 
; 


? 


/ 
£ 
b 
= 
_ 
.8 
2 1 
_— 
. 
? 
. 
* 
1 
| 
4 I | 
i bi 
N b 
F 
| 
| 
_ : 
} : 
4 
| | 
=! 
, N 
1} 
; If 1 
r 
ww” 5 
jb 1 | 
44 1 
Wl 
1 
iy 
_ 
# 
| [1 
14 
1 
1 
1 
| 
8 
1 
5 
5 
5 1 
, 1 3 
5 
} 


} 
4 
i 
14 
1 4 
1 


ERIC EPS 


Term. S. Trin. 1 GEORGE I. in Chancery. 101 


On the other Side twas argued, That by this Commiſſion of Lu- Argument 
nacy the Property of her Fortune was veſted in the Crown ; and 1 
Commiſſion being in Force at the Time of the Marriage, prevented 
the Husband's Power over it: That he had indeed been very juſtly 
committed for his Contempt in marrying her; but that would be a 
very inſignificant Puniſhment, if he might at the ſame Time go away 
with all her Fortune: That at leaſt the Crown had Power to preſerve 

the Eſtates and Fortunes of Lunaticks againſt any Diſpoſition of their 
own, and that Power was lodged in this Court: That the Court had 
more than a bare Cuſtody of this Lady's Fortune: That by the Order 
of March 19, 1712, Mr. Parker was not to have any Part of her 

Fortune till he made the Settlement thereby ordered : That this was 
a Conſideration in the Nature of a precedent Condition, and he not 
having performed his Part thereof, had no Title to the Fortune: That 
the Husband's Aſſignment could not be preſumed to affect the 3000 l. 
on Sir Humphry Biggs Mortgage, the Sheriff having made an abſolute 
Sale of the legal Term on the Fieri Facias before that, and the Vendee | 
by that Sale was become the abſolute Owner thereof; and Mr. Vernon werf d%. 
cited a Caſe of Burnett againſt Kinaſton, where a Wife having a Sum * We 
of 1400 J. out on a Mortgage, the Husband after Marriage made an 
Aſſignment of this Money, and agreed, when it was paid in, the Tru- 
ſtees ſhould inveſt it in the Purchaſe of Lands, to be ſertled to ſeveral 
Uſes; then the Husband died, and afterwards the Wife died before 
the Money was paid in; and it was decreed for the Repreſentatives 
of the Wife: The Reaſon of which Caſe he ſaid was, that the Huſ- 
band could not transfer to Account more than he himſelf had; that 
he had but a Power of calling in this Money; but if he had made 
Uſe of that Power, and receiv'd it, the Property had been abſolutely 
in him; that his Aſſignee who ſtood in his Place could have no other 
| Intereſt than the Husband himſelf had; and ſince the Aſſignee had not 

reduced it into Poſleſſion during the Husband's Life, the Wife being 
Survivor became intitled to it as a Choſe in Action, and conſequently Choſe in 
it muſt go to her Repreſentatives; and this he ſaid was a Caſe ſimilar. . ga 
It was likewiſe urged, That if this Fortune ſhould go to the Repre- 68.69 — 
ſentatives of the Husband, it might have proved a very great Hardſhip 
on Mrs. Parker, for ſne might have married again, and have had 
Children, and they muſt have been left deſtitute of any Proviſion: 
That as to the Husband's Aſſignment, it was general; and if ſuch 
general Aſſignment ſhould prevail, it would ſoon put an End to the 
Doctrine of Real Chattels and Choſe in Action ſurviving to the Wife; 
for then 'twould be only for the Husband, immediately after Mar- 
riage, to make a general Aſſignment of all his Wife's Fortune, and 
that would prevent her taking any Thing after his Death, though 

nothing more were done by the Husband to alter the Property: That 
as the Plaintiffs could, with no Colour, have ask'd the Decree they 
are ſeeking for againſt the Wife herſelf, if ſhe were living, no more 
ought they to prevail againſt the Defendant, who is her Repreſenta- 
tive, and ſtands in her Place. Mr. Vernon alſo cited the Caſe of Abr. Eq. C. 
Pheaſant and Pheaſant, where a Man married a City Orphan with- 18 — Caf 
out the Leave of the Court of Orphans, and for this he was com- 181. 


D d mitted 


5 
Al 

= 

3; 

"6 

12 

1 

k 15 
Vi 

Th 
BY 
wp 
_ 

* 

: = * 
7 
P 
po" | 
GE 
N 
8 
1 6 
5 X 
5 

. 

1 

25 8 
* 

5 

By 
SY] 


* 
- 
* 
3 
* 

* 
HJ 
3 
05 
WEL 


Tag 
a5 
8 
. 
Ws + 
—* 
Ons 
os 
"> PR 
FF : 
-# 9 
5 i 
* 
* 
3 
Pre . 
* * b 
BY CE 
8 
*Y 
5 
1 
5 85 


' 
' 
, TY 
: 1 
: 7 
4 2 
i N 
vi 
c 2108 
1 
: \f 
"$I 
TX 
4 

N 
6 
| 1 

: 
I. 

[ 
' 105 
eb 

I. ; 

d 

4 1 
14 
; f 
* 2 
1 
of ' 9 
[ ! 
Fed” 
5344 
i 3 
10 
* 
KY 
* 
. 
1 
i 14 
14 
| } 
i 15. 
en 
N 
' 10 
* 
1 
[ 

{ 

1 U 

. 

: [1 1 
1 
1 
i 1 
1 
| i 
| i 
e 
* } 
Ld | 
{4 
q + | 
1 
BY 
** . 
2 
/ 

#* i. 
1 
1 
1 4 

| 

1 


S 
— — — 
— 


3 8 _—_ $2 — 


_ — 4 —— 
n i n as PSS... ; » — 
— % _— | CO — > OOPS —__—_—__ 
- — 82 - * 7* 5 _— 
Ea ; os oo ERS 


4 
LS 
= 
* 
3 
o 55 
— 
5 
— 
* 5 
\ s 
4 r 
1 
. 
8 
kt 
-*% 
8 
OS 
—_— 
* 
. S 
FE: 
8 
e 
9 
iS 
72 
* 1 
—— 2 
"oy 
KF 
6" «3 
= 
* 25,988 
2 52 
* 
Þ 
a 
©2012 
1 * 
2 > 
I 
* 
56% 42 
U ACT” 
ES 
PN” > 
et 
4 5 if 
8 
* 
* 
* 
. > 
8 
vJ 
5 
LIP 
i" 
2 
. 
4.5 
-- 
- 5 
1 
8 
ww 
1508 
WR 
1 * 
* 
5 
—_ 
1 
We 
0 
4 RY 
* 
- 
32 
. 
ws 
. - 
Ces 
TIES 
7% 
+ Fon . 
. 5 3 
8 
75 
* * 
7115 
. 
2 
WY 
N - 
. 
keys 
Aan 
Pcs 
4; ” 
8 
> 
* 
3 
"0 4 
PRE 
28 
"xi 
* * b 
+75 * 
e 
3 1 
< 
SP » 
CI Fa 
"A 
Dey 
1s 
ts 
- 
FL Ns 
. 
. 
95 
: 
1685 
4% 
$480 4 
1 
AS 
1 
s 
17 * 
719 
. 
o 15 F 
N 
2 
. 
N 
07S 
4 AN" 
Py 
7 . 
I 10% 
89 
7 
Mu * 
3 
* 
Aa 
OY 
we” 
N 0 
5 * 
75 
15 
* 2 * 
750 z 
Te 
72 
LS" 
"Rg 
74 7 © 
5 
«29 . 
2 
a5 
q oF 
4," 
$7 
Net 
* 
* 


- 
- — 
P ͤ !: DV > Oe 
_— — — 
— - 


« 

. — 5 m_ 

- 

— a — * 
CO — — CEOS 

— C We > 
— - — = Fa — — 
2 * 


8 ” 
A 5 0 £ | d | 
WA + AW Me 8 4 Oo OY Ie wig tad 44h. Mc 0 þ N w e EWING a 8 An ein 4 * 9 ; : _ 183 * 209997 . : 8 
= S 
5 * 8 ; Fr 
IN. J. in. . . 
Dp 4% b q ** * r % N * ® - id * . _ . | 5 * * L a # p * * ” ts 4 F * ? © 
| 2 K * . LI 


mitted and fined; and that ſometimes that Court has fined a Man in 
| ſuch a Caſe to the full Value of his Wife's Fortune, and yet that Court 
is of a much inferior Jurisdiction to this; and though ſuch Proceed- 
ings may be ſomewhat arbitrary, yet they have never been condemned 
nor prohibited; and therefore he ſubmitted to the Court whether 
My Parker's marrying this Lady, who was under the Care and Pro- 
tection of this Court, without their Leave, was not ſuch a Contempt 
as might amount to the Forfeiture of her Fortune: And twas urged 
by moſt of the Defendant's Counſel, that the Power of the Crown 
over Lunaticks was ſuch a Prerogative as veſted their Fortunes in the 
Crown, though the Committee was accountable for the Profits to the 
Relations of the Lunatick, or the Lunatick himſelf if he recovered ; 
and if ſo, the Portion of the Wife was deveſted before the Marriage, 
and conſequently the Husband had no Power to diſpoſe of her For- 
tune: But this was thought by ſeveral to be no Law; and the Court 
ä of ſo little Weight, that no Anſwer was made to lt. 
Opinion of Lord Chancellor. As to the Marriage, that is out of the Caſe, 
—* Court. having had its Agitation in a proper Court, and a Sentence pronoun 
ced upon it, and therefore it's to be look d upon as valid and good. 
As to the Order of the 19th of March, I think likewiſe that's out of 
the Caſe; for as the Husband, if he had complied with the Terms 
of that Order, had been a Purchaſor of bis Wife's Fortune, fo having 
not complied with it, it's now as if no ſuch Order had been made: 
So on the other Hand, the Wife being now dead, and no Children 
left, the Reaſon of the Court's interpoſing is at an End, and then the 
55001. being paid in during the Coverture, was the Husband's Money, 
and the. Property abſolutely veſted in him; and though the Court 
thought fit to lay their Hands on it, and had Power ſo to do, being 
in the Maſter's Hands, yet that was only in the Nature of a Caution 
for his Wife, and it was the Husband's Money; but the Court had 
a Power to detain and keep it from him, till he made ſuch Provi- 
ſion; but the Wife being now dead, and no Children to be provided 
for, the Reaſon of their keeping the Money from him is at an End, 
and Aquitas ſequitur Legem, and muſt give it to the Husband's Re- 
preſentatives, to whom by Law it belongs. As to the 3000 l. on 
Sir Humphrey Biggs Mortgage, that being ſold by the Sheriff on a 
Fieri Facias before the Husband's Aſſignment, it muſt take Place 
againſt the Aſſignment, though perhaps the Defendant may have an 
Equity to the Remainder, after the Payment of Goodwin's Debt; for 
the Husband may aſſign over a Term or Mortgage for Years, which 
he has in Right of his Wife; and ſo he may likewiſe the Truſt of 
ſuch a Term; and this ſhall prevail againſt the Wife, tho ſhe ſur- 
vive: And this will. be different from the Caſe of Burnett againſt 
Vide ante. Ninaſton; for in that Caſe the Mortgage to the Wife was a Mort- 
| gage in Fee, which the Husband alone could not diſpoſe, and there- 
fore the Eſtate being ſtill in the Wife, carried the Money along with 
it to her Repreſentatives; but of a Term for Years, or the Truſt of 
- ſuch a Term, the Husband hath abſolute Power, and may diſpoſe of 
it without his Wife's joining with bim; and therefore this Aſſignment 
of his might have been good, if it had not been for the antecedent 
4 2 * Sale 
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Sale by the Sheriff: But however, this Queſtion is not now before me, 
and till you bring the Cauſe of Goodtuins Creditors, I ſhall ſay no- 
thing farther in it. As to the Bond of 400 J. that I think was plainly 
a Choſe in Act ion, and muſt go to the Defendants, notwitnſtanding Ch in 
the Husband's Aſſignment, becauſe it was a Thing not aſſignable at fa. = 
Law, and here ſeems no Equity to ſupport it againſt the Defendant : & 2 P. will. 
But as to the Jewels, they muſt go to the Plaintiffs; for this Court re- 497. 
ceives them only as a Pledge and Caution, and the Property was ſtill 
in the Wife, and confequently in the Husband ; and here was no 'Tort 
or tortious Act to deveſt that Property, and turn it to a Choſe in Action; 
for the Poſſeſſion of the Court is not ſuch as will deveſt Properties, 
and therefore the Plaintiffs, who are Repreſentatives of the Husband, 
have a Right to them likewiſe: And 'twas ſaid, the Difference be- 
tween a Bond, and ſuch like, and a Term for Years, where the Huſ- 
band was intitled in the Right of his Wife, was, that the Bond, Gc. 
was merely a Choſe iu Action, and not aſſignable by Law; but a Term 
for Years was only a Chattel Real, which the Husband might aſſign 
without his Wife, by Law; and ſo he might the Truſt of ſuch a Term, 
and conſequently the Money ſecured upon it. ; Toh © 
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Legacy of 100 J. was deviſed to an Infant of about 10 Years of $1749), 


L A Age; the Executor paid the Legacy to the Father, and took 1G. eng 
his Receipt : When the Infant came of Age, the Father told him he A Legacy to 
had ſuch a Legacy of his in his Hands, but could not pay it immedi- Ons 
ately; but however he would not have him trouble the Executor Executor to 
about it, for that he would give him 200 J. for it: Upon this the Son the Father, 
reſted ſatisfied for about 14 or 15 Years, and he and his Father carrie ans 
on a joint Trade together, and then became Bankrupts; and upon by the Com- 
a Commiſhon taken out againſt the Son, this Legacy of 100/. was ro " 
aſſigned, among other Things, for the Benefit of the Creditors; And Vide poſt 140. 
the Plaintifft, the Aſſignee of this Commiſſion, brought this Bill 
againſt the Executor, to have an Account and Payment of this Legacy. 

For the Defendant twas inſiſted, That twould be a Hardſhip on For the De. 
him if he ſhould be obliged to pay it over again; that he had already fendant. 
fairly and honeſtly paid-it to the Father, whilſt he was in good Cir- 
cumſtances ; and if Application had been made to the Defendant ſooner, 
he might have had his Recompence over againſt the Father: That 
the Father was the natural Guardian of his Children, and ſuch Pay- 
ments to him have formerly been allowed good, 1 Chan. Ca. 245. 

tho' indeed the Court hath thought fit to extend their Care for ſuch 
Children farther, and difallowed ſuch Payment: But from the Cir- 
cumſtance of this Caſe, 'twas hoped that the Defendant would not be 
anſwerable for it. | 7 

My Lord Chancellor. If the Father had not made the Son ſuch Opinion of 
Promiſe, and the Son had required the Money in Time, the Caſe e © 
might have been more doubtful; but this Promiſe of the Father drew 


him in from applying to the Defendant ſooner ; and ſince the Father 
had 
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had not, nor could not make good his Promiſe, (being a Bankrupt 
likewiſe) the Reaſon of the Son's Forbearance was at an End; and 

he thought the Rule of this Court, in not ſuffering Parents to receive 
their Childrens Legacies, was founded on very good Reaſons: And 
therefore leſt this Caſe might be cited hereafter as a Precedent, when 
the Circumſtances attending it were forgotten, and to diſcountenance 
and deter others from paying ſuch Legacies to the Parents, though he 
did not deny the Hardſhip of this particular Caſe, he affirmed the 
former Decree againſt the Executor (this being upon a Rehearing). 


Demary verſus Metcalf, 


"THIS was a Caſe wherein my Lord Chancellor took Time to 


Wedneſday, 
6Nov. 1715. 155 eee Mrs F | 
5.G. h Cut conſider, to be attended with Precedents; and it was ſhortl) 


Jewels worth thus: A Man borrows 200 J. upon the Pawn of ſome Jewels worth 
| 2 about 600 J. and takes a Note from the Pawnbroker, acknowledging 
200 J. The the Jewels to be in his Hands for the Security of 200 J. Afterwards 
rawnee afer the Pawner borrows at ſeveral Times three ſeveral other Sums of 
r cf wee Money of the Pawnee, and gives his Note for every Sum, without 
on the Pawn- taking any Manner of Notice of the Jewels, and dies; and his Exe- 
Ne — cutors brought this Bill to redeem the Jewels on Payment of the 200 J. 
tion without firſt lent thereon, and Intereſt: And the only Queſtion was, Whether 
_ paying the he ſhould not likewiſe pay the other Sums ſecured by his 'Teſtator's 
whole. Notes, before he ſhould be admitted to redeem? So the Plaintiffs 
were to produce Precedents, that the Redemption might be on Pay- 
ment of the firſt Sum, and Intereſt only, but could not find any Pre- 
cedents. And therefore my Lord Chancellor now gave his Opinion, 
that the Plaintiffs muſt pay all the Money due on the ſeveral: Notes; 
and ſaid, ſince there was no Precedents to guide him, he thought the 
- conſtant Maxim of this Court ſufficient for this Purpoſe, 9iz. That 
he «ho-would have Equity, or comes here for Equity, muſt do Equity : 
And fince the Plaintiff can't have back theſe Jewels without the Af- 
ſiſtance of this Court, tis reaſonable and juſt he ſhould pay the De- 
fendant all the Money due to him; for tis to be ſuppos'd the Pawnee 
would not have lent him thoſe Sums, but on the Credit of the Pledge 
| he had in his Hands; and ſaid the neareſt Caſe he could find that 
Sainjokn came to this, was the Caſe of Saintjohn verſus Holford, 1 Ch. Ca. 97. 
—_ Hol- though he agreed that Caſe might be diſtinguiſhed from this, being 
_ between the Heirs of the Mortgagor and Sureties : And tho' (he ſaid) 
the Reaſons he now gave for his Opinion are not mentioned in that 
Caſe as. the Reaſons of that Reſolution, yet the Caſe would 
very well admit them, and he now decreed accordingly. But Mr. 
Pernon ſaid, that if there had been any Creditors of the Pawner by 
Bond, or a Commiſhon of Bankruptcy out againſt him, the Defendant 
muſt have come behind them for his Debts on the ſeveral Notes, and 
could not have tacked them to the Pawn, ſo as to prefer himſelf 
before them; but that not being the preſent Caſe, my Lord de- 
creed, that if the Plaintiff would redeem, (the Time * 
being lapſed) he muſt pay all; and fo as 1 was n nag 
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declared his Opinion, that if the firſt Sum had been ſecured by a 


Mortgage of Lands, he ſhould not have been admitted to redeem after 
the Day of Payment was lapſed, without paying likewiſe all that 


was due to the Mortgagee on Notes or Simple Contracts; otherwiſe 
if ſuch ſubſequent Debts had been ſecured by Bond. 


Seale verſus Seale. 


See 1 Peer 
Will. 290. 
e 


N this Caſe a Man being ſciſed of a good Real Eſtate, and alſo A Deviſe of 
poſſeſſed of a conſiderable Perſonal Eſtate, and having an Inten- Berſonal. 


tion to ſettle and ſecure both in his Name, does by his Will in 


Things in 
Remainder 


Writing, after ſeveral Legacies and Bequeſts, give and deviſe all the void. Se 


reſt and Reſidue of his Real and Perſonal Eſtate to the Plaintiff, and 


fore p. 79- 
But a Deviſe 


the Heirs Male of his Body to be begotten, for ever; and for want of Money to 


of ſuch Iſſue, to the Defendant and the Heirs Male of his Body to 
be begotten, for ever; with like Remainder over to ſeveral other of 


be laid out, 
&c. may be 
good in Tail, 


his Name, and makes the Defendant his Executor and dies; and &c. 2. 


now this Bill was brought to have an Account of the Perſonal Eſtate, 
and that the Plaintiff might enjoy the ſame to his own Uſe abſolute- 
ly, the Remainder over being void; and the Defendant brought a 


Croſs Bill, vpon Pretence that there were Directions in the Will to 


have the whole Perſonal Eſtate inveſted in the Purchaſe of Lands, 


to be ſettled in the Manner abovementioned. But upon reading of the 


Will my Lord Chancellor was clear of Opinion, that thoſe Directions 
tended only to ſuch Part of the Perſonal Eſtate as was out upon 
Government Securities, (which was about 8 or 9000 J.) and for the 
Reſidue (which amounted to about 14 or 1500 J.) that was plain- 
ly taken no other Notice of, than in the Deviſe abovementioned, 
ob all the reſt and Reſidue of the Real and Perſonal Eſtate. 
And for the Plaintiff 'twas ſaid, that the Deviſes over were abſo- 
lutely void, and the whole veſted in the Plaintiff as not capable of 
bearing any further Limitation; and this Point the Defendant's Coun- 
ſel gave up. „„ | VE 

But then they inſiſted, that the Intent of the Teſtator appearing 


to be to continue the Real Eſtate, and the Lands to be purchaſed 


in the Name of the Teſtator, this Court would order that the 
Settlement ſhould be made in ſuch Manner that the Plaintiffs might 
not have Power to defeat the Remainder ; therefore that the Plain- 
tiff ſhould be made but Tenant for Life, with Remainder to his 
firſt and other Sons in Tail Male, and ſo for the others in Remain- 
der. And the Attorney General ſaid the Houſe of Lords had 
lately made the like Proviſion for the Benefit of the Iſſue, that 
they might not be defeated by the Father. But my Lord Chan- 
cellor ſaid that was in a Caſe of Marriage Articles, where the In- 
tent was plainly to provide for the Iſſue of the Marriage; but here 
the Teſtator has expreſly given it to the Plaintiff, and therefore 
he thought this Court could not vary the Limitation; beſides 
that, the Defendant has here a Chance for the Remainder, if the 
Plaintiff ſhould die without Iſſue before any Recovery ſuffered ; and 


E e mentioned 


p., 


\ 
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1 
mentioned a Caſe where ſuch a Remainder took Place by the Death 
of the Tenant in Tail without Iſſue, before he could compleat a Re- 
covery, and therefore ordered the Settlement in this Caſe to be 
made in the like Manner, and the Deeds and Writings to be brought 
before the Maſter for that Purpoſe. N ory te 
See Eq. C. | ererlauc Pri | 
Abr. 2 270, 1 Howel verſus Price. 
and 1 Peer Will. 291. S. C. | ater fy dint ibs watat 


Fridg, Nv. (NE Davis made a Mortgage of Lands in Wales, by. Way of 


18, 1715. 


= 4 Leaſe and Releaſe, to one Reynolds and his Heirs, in Conſi- 


Lands by deration of 300 J. and the Provifo was, that if the Deviſor his Heirs 
Leaſe and Re- | | 


1 leaſe, to be Or Aſſigns ſhould on Michaelmas 1902, or at any Michaelmas follow- 
1 void, Se. ing, pay to Reynolds his Heirs or Aſſigns the Sum of 300 J. and all 
= -— 16 Arrears of Rent and Intereſt, which ſhould be then due, then the 


but no Cove. ſaid Conveyance. was to ceaſe. But in this Conveyance was no Co- 
nan. for the yenant for Payment of the Money, as uſual, but only Covenants for 
And nen quiet Enjoyment;/and that the Eſtate was free from. Incumbrance. 
ſettles and Davis pays the Inteteſt of this Money during his Life, and ſettles 
. a; the Lands to the Uſe of himſelf, Remainder to Mary his intended 
Wife en Wife for her Jointure, Remainder to his own right Heirs ; after 
Daughter, which, having Iſſue by his Wife one only Daughter named Maud, he 
S. by his Will gives ſeveral Legacies, and afterwards deviſes in theſe 
Words, All the Reft and Reſidue of my Perſonal Eftate I give and 
deviſe to my Wife Mary and my Daughter Maud, who. make alſo 
Joint Executrixes, as well to pay my Debts as levy my Debts, and 
dies. Maud the Daughter was then an Infant, and died ſoon after, 
under Age, and without Iſſue: And now this Bill was brought by the 
_ Plaintiff and his Wife, who was Heir at Law to Davis, againſt Mary 
his Widow and Executrix, and againſt the Aſſignee of the Mortgage, 
to be let into a Redemption of the Eftate, and to apply the Per- 
ſonal Eſtate in the Hands of the Widow and Executrix in Aid and 
Exoneration of the Real Eſtate, for the Benefit of the Plaintiff the 
Heir at Law. nn ͤ ⁵ 88 
But the Lord Chancellor thought this a quite different Caſe from 
thoſe, wherein ſuch Directions had been given, and ſaid that there be- 
ing flo Contracts for Payment of the Money, there was no Contract at 
all between them, neither expreſs nor implied, nor could any Action 
lie againſt the Mortgagor to ſubject his Perſon, or to compel him to 
pay this Money; but that this was in the Nature of a conditional Pur- 
chaſe, ſubject to be defeated on Payment by the Mortgagor, or his 
Heirs, of the Sums ſtipulated between them at any Machaelmas Day, 
| at the Election of the Mortgagor or his Heirs ; 10 that here was an 
5 everlaſting ſubſiſting Right of Redemption, deſcendible to the Heirs of 
| the Mortgagor, which would not be forfcited at Law like other Mort- 
gages; and therefore this could be no Equity of Redemption, or any 
Occaſion of the Aſſiſtance of this Court, but that the Plaintiffs might 
even at Law defeat the Conveyance by performing the Terms and 
— Conditions of it, which were not limited to any particular Time, but 
might be performed at any Michaclmas Day to the End of the Wali 
23117791 N n 
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reſs Or im- 
plied, to charge the Perſonal Eſtate of the Mortgagor, he thought 
there was no Reaſon to lay the Load of the Debt upon that which 
was given to other Perſons; and tho Maud which was Joint Execu- 
trix with the Defendant was alſo Heir at Law to the Mortgagor, yet 
be did not think her Moiety of the Perſonal Eſtate ought to be im- 
ployed towards diſincumbering this Eſtate, but it muſt go to the De- 
fendant as the ſurviving Reſiduary Legatee; and for the Expreſſion in 
the Will, concerning the Payment of his Debts, that being coupled 
with the other Words, eho I make Joint Executrixes, as well to pay 
my Debis as to levy m] Debts, ſhews that he meant fuch Debts 
only as belonged to the Office of an Executor, which this did not, 
there being no Remedy againſt them for want of a Covenant for 
that Purpoſe ; and it was at the Election of the Heirs of the Mort- 
gagor for ever, Whether they would redeem this Eſtate or not. But 
he agreed, if a Redemption were now to be of it, the Defendant 
having the Eſtate for Jointure during her Life, muſt pay one Third, 
and the Plaintiff the Heir at Law muſt pay the other two Thirds of 
the prineipal Money, and that the Defendant in the mean Time muſt 
keep down the Intereſt ; but there being ſome other Points in the 
Caſe which: required a further Diſcuſſion, and might be properly tri- 
able at Law, my Lord made no Decree, but ordered them to ſearch 
for Precedents ; and twas ſaid to be a common Practice in Vale to Note. 
make Mortgages in this Manner, with Deſign to keep the Eſtate for Mortgages. 
ever in their Families, F ee Fr 


And fince there was no Covenant, no Contract either exp 


White & Ux' verſus Thornborough & al. 


17 SAACFACKSON the Plaintiff Marys Father, being ſeiſed in Sande. 
Fes of a Frechold Eſtate, and alſo of a Copyhold Eſtate, having **: 7. 6. 
married an Orphan of the City of Loxdoz, does, after Marriage, (in in Gui. 
Conſideration of 1700 J. which was her Portion, and was but then paid An Orphan's 
bim) by Indenture x Qiober 1673, covenant with the Chamberlain af 8 
the City of London, and other Perſons, to levy a Fine of the Freehold but no Settle- 
Eſtate to the Uſe of himſelf for Life; Remainder to the Iſſue of Mary ment _ 
his Wife for her Life for her Jointure ; Remainder to the Heirs Male ment after che 
of his Body, and the Body of the ſame Mary to be begotten, with Death of the 
Remainder to his own right Heirs; and by the ſame Indenture cove- — ns 
nants to ſurrender the Copy hold to the ſame Uſes : the Copyhold was A Settlement 
not ſurrendered, nor was any Fine levied of the Freehold.. After this decreed for 
he had {ſue by his faid Wife Abhrabam his only Son, and Mary his tr Tes“ 
only Daughter, and Wife of the now Plaintiff, and died; after his But note a 
Death Mary his now Widow brought a Bill, and had a Decree to hold Piference 
the Eſtate during her Life. Abraham the Son contracted Debts to the hold and | 
Value of 1400 J. for which the Defendants became Securities; and Freehold. 
for better ſecuring the Payment of thoſe Debts, Abraham does by In- 
denture in Auguſt 1714 covenant to levy a Fine of his Frechold Eſtate 
to the Uſe of Mary his Mother, who was then living, for Life; Re- 


mainder to the Defendants for 50 Years; Remainder to himſelf in 
= | Fee : 
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Fee; and the 'Truſt of the Term was declared to be for the Payment 
of the 14007. and Intereſt, with a Covenant for further Aſſurance; 
and at,the ſame Time Abraham ſurrenders his Copyhold Lands to the 
ſame Ufes. After this 4braham makes his Will, and deviſes all his 
Freehold and Copyhold Lands to the Defendants, for the better in- 
demnifying them againſt the ſaid 1400 J. and Intereſt, and makes 
them Executors, and then goes a Voyage to the Eaſt- Indies, where 
he died without Iſſue, leaving the Defendant une his Widow and 
Relict; but no Fine was ever levied by him of the Freehold Eſtate, 
purſuant to the ſame Indenture ; and now Mary the Plaintiffs Mo- 
ther being dead, the Plaintiffs brought their Bills for a Diſcovery of 
the Writings, and an Account of the Rents and Profits of the Real 
Eſtate, as belonging to the Plaintiff Mary; and that the Defendants 
might be likewiſe obliged to ſurrender back the Copyhold Eſtate to 
her: And my Lord Chancellor Harcourt decreed accordingly for the 
Decree ap- Plaintiffs, ſaving only to the Defendant Anne Dower out of the Free- 
 pealed from. hold Eſtate; and the Reaſon of this Decree was, that he took the 
firſt Indenture only to be in the Nature of Articles for a Settlement; 
and that if a Bill had been brought to have carried it into Execu- 
tion, the Settlement would have been ſo, as to have made both the 
Son and Daughters Purchaſors of the reſpective Rents; and as to the 
Copyhold, that being intailed by the Articles, would not afterwards 
by a bare Surrender be defeated, without a Particular Cuſtom had 
been found to have warranted it; and from this Decree the Defendants 
have now appealed. £2 VV 
And for the Plaintiffs twas argued, that they were Purchaſors 
under the firſt Settlement made by the Father, in Conſideration of 
| 1700 J. paid; that though this Deed was executed after Marriage, 
yet the Portion being paid at the ſame Time, it would not be looked 
upon to be voluntary, but would be as effectual as a Settlement be- 
| fore Marriage; and fo it had always been held, where the Portion 
was paid at the Time of making the Settlement. That if the Fine 
had been levied, purſuant to the Deed of Covenant, there had been 
no Queſtion but it had been an effectual Settlement; and then Abra- 
ham the Son being Tenant in Tail, his Covenant to levy a Fine could 
not have bound his Iſſue, much leſs the Plaintift Mary, who claimed 
Corenant te AS a Purchaſor by Way of Remainder, as Heir of the Body of her 
k big > Father; that though no Fine was levied, yet in a Court of Equity 
is in Equity jt was to be looked on as if there were; and there is no Doubt but 
to be taken * if a Bill had been brought by the Truſtees in the Father's Life-time, 
| the Court would have obliged him to compleat the Settlement by 
levying the Fine: That the Plaintiff Mary was a Purchaſor for va- 
luable Conſideration under this Settlement, and therefore ought not 
to loſe the Benefit of it. That as to the Copyhold Eſtate, that was 
actually ſurrendered by the Uſes of the Deed ; and then Abraham 
being Tenant in Tail thereof, could not, without a particular Cuſtom 
for that Purpoſe, defeat either his Iſſue or the Plaintiffs by a bare 
3 and therefore twas prayed the former Decree might 
Rand.” * | | 8 ee ee 
2 On 


For the 
Plaintiffs. 
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'twas prayed that the Decree might be reverſed. RE 
But my Lord Chancellor ſaid, he thought theſe Deeds of Cove- 
nant were to be looked upon only in the Nature of Articles; and then 
if a Bill had been brought to carry it into Execution in the Life-time 
of the Father, the Court would have decreed the Limitation to have 
been to the firſt Son of the Heirs Male of his Body, with Remainder 
to the Daughters and the Heirs of their Bodies begotten; and the 


—-- 


For the De- 
fendants. 


Curia. 


Remainder to the Heirs of the Body of the Father, being manifeſtly 
to let in the Iſſue Female; and in ſuch Caſe, though the Son by a 


Common Recovery might have barred the Remainder to the Daugh- 


very had been; which proves the Reaſonableneſs of purſuing ſtrictly 
the Intent of ſuch Agreement, by ordering the Settlement to be actu- 
ally made accordingly, and not to veſt it in the Son in Fee; for a 
Tenant in Tail, through Ignorance or Forgetfulneſs, may omit to 
ſuffer ſuch a Recovery, or he may be prevented by Death, before he 
has compleated it, and then the Remainder will take Place; but he 
thought in this Caſe, from the Circumſtances of paying the Portion 
at the ſame Time, and the Chamberlain of London being a Party, 


that it was more than Articles, and ought to be looked upon as a 


Settlement, though he ſaid 'twas a very infirm and imperte& one: 
But taking it as a Settlement, then by the Limitations thereof, as 
they now ſtand, though the Son would have both Eſtates in him, 
and might have barred them by a Fine, yet this Covenant to levy 
a Fine only, can't affect the Plaintiff, who now derives her Title, 
not under the Son, but as Heir of the Body of her Father; and ſo 
ſhe is in Paramount the Eſtate in Tail Male, which the Son took. 
But as to the Copyhold Eſtate, * be looked upon as a 

F Fec- 


ters, 0 they would have a Chance for it, in Caſe no ſuch Reco- 
1 


Copyholds. 
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Ann ee-Simple conditional, (which the Counſol for the Plaintiff con- 


tended for) not being able to ſupport it as an Iotail (and that the 


Son could not alien it before the Condition performed, by having of 


ue): But my Lord ſaid, this could net be imported by no Means ; 


for that every Body knew. Copyholds were at firſt but a kind of Te- 
nure: in Villenage, and in reſpect of their baſe Nature were determi- 
nable at the Will of the Lord, though now indeed they have been 
ſupported and hardened by Time; but prima facie it muſt be taken, 
that a Surrender by ſuch Tenant in Tail will bind his Iſſue, without 


a particular Cuſtom was found, that there ought to have been a 


Common Recovery; ànd that not appearing in the Caſe, he thought 


the Defendants had a. good Title to the Copyhold, and therefore re- 


verſed the former Decree as to the Freehold, and thought the De- 


fendants having the Eſtate in Law in them by the Deviſe, and being 
juſt Creditors, ought not to have this Eſtate taken from them by 


the Aſſiſtance of a Court of Equity, and thought the Diſtinction of 


an infirm Settlement unintelligible. Note; In this Caſe the Defen- 
dants thomſel ves had by their Anſwer plainly confeſs d, that they had 
Notice of the firſt Deed: at the Time they became Securities, and 
took the Covenant to levy the Fine. Nr 


A Mortgage, A Man borrows a Sum of Money on the Mortgage of a Ship, and 
EY {A covenants, that whatever Money the Mortgagee ſhould advance 
to repay the for the Inſurance of the Ship in a Voyage ſhe was then about to make, 
Principal, &c. 


that he would repay it; but there was no Covenant for the Repay- 
ment of the principal Money itſelf. The Mortgagee inſures the Ship, 
and the Mortgagor repaid him that Money. Then the Ship proceeds 


on her Voyage, and returns home; and being afterwards to go out 
again on another Voyage, the Mortgagee treated with a Perſon con- 


cerning the Inſurance thereof, but could not agree for the Rate ; 


and thereupon the Ship went out, and was loſt in the Voyage: And 
now between the Mortgagee and the Mortgagor's Executors, the 


' Queſtion was, Whether the Mortgagee ſhould come in for his prin- 


cipal Money as a Creditor by Simple Contract? 3 
And 'twas argued, that he ought not, becauſe there was no Cove- 


nant for Payment of the Mortgage-Money; ſo that he muſt be ſup- 


poſed to reſt himſelf on the Ship only for the Security, and that being 
loſt, ſo is his Money too. But on the other Side, twas argued by 
Mr. Vernon, that if he had taken no Security at all, he had then 
without Queſtion been a Creditor on Simple Contract; and ſurely 
the taking Security ought not to put him in a worſe Condition, eſpe- 
cially now that the Security being loſt, his Debt reſts wholly on the 
Simple Contract: And my Lord Chancellor Harcourt was of the 
ſame Opinion, and pronounc d his Decree accordingly. 
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| AO being ſeiſed of a Real Eſtate, and alſo: poſſeſſod of a Per- What Words 
1 ſonal Eſtate, makes his Will in Writing, yy thereby deviſes ry by "IP 
by theſe Words: Imprimis, I deviſe all my Debts, Legacies, and plication, 
' Funerals ſhall be paid and ſatisfied in the firſt Place. Item, I will bind the 
and deviſe; and then proceeds to diſpoſe of his Real and Perſonal . 
Eftate : And now his Perſonal Eftate not being ſufficient, the Que- and Legacies. 
ſtion was, Whether that Clauſe in this Will ſhould amount to a Charge 
of the Real Eſtate for the Payment of his Debts, Legacies and Fu- 
nerals? And my Lord Chancellor Cowper was clear of Opinion it 
ſhould; for as to his Debts, 'twas but natural Juſtice they ſhould be 
paid; and his Perſonal Eſtate ſhould have been liable to the Payment 
thereof, whether he had given any Directions about them in his Will 
or not. When therefore he wills and deviſes that his Debts, Lega- 
cies and Funerals ſhall be paid and ſatisfied in the firſt Place, theſe 
Words muſt be intended to give a Preference for thoſe Purpoſes to any 
other whatſoever: And ſince he docs not deviſe his Real or Perſonal _ 
Eſtate to any Perſon in particular for thoſe Purpoſes, the Perſons who 
come within that Deſcription muſt be ſuppoſed to be in his View; and 
it muſt be taken as a Deviſe for the Benefit of Legatees and Creditors, 
preferable to any Diſpoſition whatſoever, either of his Real or Per- 
ſonal Eſtate, and conſequently both of them are made liable thereto, 


. 
” 


Pagett verſus Hoskins. 


; PEter IWhitcombe, being a Freeman of London, and having Iſſue 7 N J 
* two Daughters only by a former Venter, makes his Will, and 7.0 Coun 
_ deviſes thereby 6000 J. apiece to his two Daughters, makes his ſecond The Benefit 
Wife Executrix, and dies: The Widow after his Death proves his M1798 
Will, and on a Treaty of Marriage to be had between her and Sir creed, &c. 
Bennet Hoskins, ſhe gives in an Eſtimate of Mr. Jhitcombe's Per- 
ſonal Eſtate, amounting to about 18000 J. whereof 6000 being her 
own Share, ſhe had taken Tallies and Orders to that Value in her 
own Hands, and produces them, in order to have a Settlement made 
on her by Sir Bennet Hoskins, adequate to that Value. Thereupon 
by Articles reciting a Marriage intended to be had between her and 
Sir Bennet Hoskins, and that twas computed her Fortune upon the 
Account would come out to be 6000 J. Sir Bennet, in Conſideration 
thereof, agrees to ſettle upon her by Way of Jointure 600 J. per Ann. 
for Life; and that ſhe at the ſame Time makes an Aſſignment of 
the Dower ſhe was intitled to out of Mr. J/hitcombe's Real Eſtate, 
to Truſtees, in Truſt to make good any Loſs or Deficiency that might 
happen in the Aſſigning of her 6000 /. Fortune. The Marriage takes 
Effect, and Sir Bennet receiving the 60001. ſettles 600 J. per Aun. 
on his ſaid Wife for Life, purſuant to the Articles: And it happening 
afterwards, that a Loſs of 1 2000 J. really befel Mr. JWhitcombe's 
Perſonal Eſtate, this Bill was now brought by the Daughters, after 
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the Death of my Lady Hoskins, and Sir Bennet, who ſurvived her, 
-— — againſt the Plaintiff, who had taken out Letters of Adminiſtration to 


dir Bennet, for an Account of his Perſonal Eſtate, and to have a pro- 


-.”- . . - portiohable Recompenee'thercout, for their Shares of the 69004, that 
being now, as the Caſe fell out, all the Perſonal Eſtate Mr.JPhittombe 


had left; and 'twas decreed accordingly by my Lord Harcourt; on a 
general Account: But afterwards, on a Rehearing, his Lordſhip va- 


Notice. 


tried that Decree, and directed an Account of the Perſonal Eſtate 
(lexcluſive of the 60001. ); from which Decree the Plaintiffs now ap- 


pealing to my Lord Chancellor Coeper; t was inſiſted on for the Plain- 
tiffs, that they ought to have an Account of the Perſonal Eſtate at 
large; that if they ſhould not have this Account, they would be in- 


tirely defeated of their Portions; that this 600 J. was all that was 


left, and Sir Bennet having Notice that it was ſubject to an Account, 
ought to be affected with it, eſpecially as the Caſe is, where he has 
provided himſelf of a Recompence, in Caſe of a Loſs or Inſufficieney; 


that otherwiſe it would be in the Power of any Woman who was 


Executrix, to give away all her Teſtator's Aſſets with herſelf in Mar- 
riage, and ſo defeat ſuch Creditors of their Debts; the Conſequence 
whereof would be, that none from henceforth would run the Hazard, 
and ſo no Woman could be made Executrix: And though Sir Beunet 
is in the Nature of a Purchaſor of this 6000 /. by his Settlement, yet 
he appears to be a Purchaſor, with full Notice, and therefore his 
Aſſets ought to be liable to the Plaintiffs Satisfaction; and cited 2 Fent. 
360. Hodges verſus Nadinton. 

On the other Side twas argued by Mr. Vernon and others, that 
if an Executrix commit a Devaftavit and marries, the Husband ſhall 
be liable at Law, cven during the Coverture, to make it good ; but 


after her Death no Suit can be maintained againſt him at Law, 


whatever Fortune he had with her: That in Equity it has been 


held, that any ſpecifick Aﬀets of the Wife's 'Teſtator's may be fol- 


lowed in the Hands of her Husband, after her Death; ſo for any 


Thing he has merely in Right of his Wife, he ſhall be liable in this 


Court, ſo far as that extends, to make good any Devaſtavit com- 
mitted by his Wife: But for the Fortune at large of the Wife's 
'twas never carried ſo far, as to charge the Husband on Account 
thereof after her Death; eſpecially where the Husband, as in this 
Caſe, was a Purchaſor of his Wife's Fortune for a valuable Con- 
ſideration, by making a Settlement on her: That if the Wife before 
Marriage had ſold thoſe Tallies and Orders to a Stranger, and waſted 
the Money, the Plaintiff could never have come againſt the Pur- 
chaſor for a Recompence: That the Husband was equally a Pur- 
chaſor in this Caſe, and ought not to be affected with the accidental 
Loſs, which has ſince happened in Mr. J/hitcombe's Aſſets: That if 
it ſhould be otherwiſe, there would be no dealing with an Executrix; 
and where a Woman was made Executrix, ſhe muſt never expect to 
marry. But my Lord Chancellor ſaid, that Sir Bennet Hoskins ta- 
king Notice in the very Articles that the 6000 J. was Part of her firſt 
Husband's Perfonal Eſtate, and that too upon Account open and un- 
liquidated, he came in as a Purchaſor thereof, ſubject and liable 85 
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the Terms of the Purchaſe, and can be intitled to it no other Way. 

He does not take it as a ſtated liquidated Sum, whereto his Wife was 

intitled ; but as ſo much, which upon the Account might be coming 

to her; and therefore takes it ſubje& to the Event of the Account, 

and has accordingly provided himſelf a Recompence, in Caſe it 

ſhould fall out to be leſs; and therefore he thought the ſecond De- 
cree which excluded the 6000 J. was wrong, and that the firſt Decree 

was right and ought to ſtand ; but Mr. Vernon ſeemed to be very 
much diffatisfied with the Decree, and apprehended the Conſequence 

might be very dangerous to Perſons who ſhould deal with Execu- 
trixes for Purchaſe of their Teſtators Aﬀets. But my Lord Chance 

hoy ſaid that Inference could not be made in this Decree, which was 

founded wholly upon the Circumſtances of the Cafe. 5. 

Note; Mr. Talbot told me he remembered a Caſe, when the now 
Chancellor had the Seals before, where an Executor being poſſeſſed of 

a Term for Years in Right of his Teſtator, and being indebted to 

one in a Sum of Money on his own Account, agreed with his Credi- 

tor for the Sale of his Term, and that the Debt ſhould be diſcounted 

out of the Purchaſe Money; yet upon a Bill brought againſt him by 

the Creditors of the Teſtator he was not allowed to fink his own Debt, 

and was deerced to pay the Money, becauſe he purchaſed with ful} une Ne 
Notice. That this was a Teſtamentary Eſtate, and nothing came into are bound in 

the Executor's Hands as an Equivalent for it to make up the Onan- Equity to pay 

tum of his Teſtator's Aſſets; and he thought the principal Caſe here 2 

very much reſembled that, becauſe, though Sir Bennet be a Purcha- 

ſor, yet with Regard to the Plaintiffs who have Demands out of this 

6000 J. the 600 J. per Ann. ſettled in Conſideration thereof on the 

Wife for her Jointure, does not come into her Hands as an adequate 

Recompence or Confideration for the 6000 J. which ſhe has parted 

with, and ſaid he was much fatisfied with the Reaſon of the Decree 
in the other Caſe, and thought the principal Caſe not unlike it. 


Burton wer ſus Haſtings. gSee Abr. Eg. 
| 1 C. 3 3: Co 
N a Treaty of Marriage, Articles were entered into for fet- Marriage Ar- 
tling of the Lands in Queſtion to the Husband for Life; Re- = 


b | 8 ; . A Remainder. 
mainder to the Wife for Life; Remainder to Truſtees to preſerve a Remainder 


contingent Remainders, with Remainder to the Heirs of the Body to the Iſſue. 
of the Wife by the Husband to be begotten, with other Remain- unde Sehe. 
ders over; the Marriage took Effect, and a Settlement was made mainder in 
to the Husband and Wife ſucceſſively for Life; Remainder to Tru- Tail to the 
tees to preſerve contingent Remainders; Remainder to the firſt Son 
of that Marriage, and the Heirs of the Body of ſuch firſt Son ; and 

fo to the ſecond and other Sons of that Marriage in like Manner, 

with a Remainder to the Heirs of the Body of the Wife, by her ſaid 
Husband. 'Fhey had Iflue one Daughter only, then the Husband 

died, and the Wife married a ſecond Husband, and they both join- 

ed in a Fine and Recovery, by which the Daughter being at Law 
deveſted of her Inheritance, brought this Bill to carry the Articles 


G g | into 
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into Execution; for that by the Settlement, Care was taken of the 
Sons; purſuant to the Intent of the Articles, but no Care was taken 
of the Paughters, in Regard the Limitation to the Heirs of the Body 
; of the Mother, by the firſt Husband, made ber Tenant in Tail gene- 
ral, and conſequently at Liberty to defeat her Daughters, as ſhe has 
now done by this Fine and Recovery, which was contrary to the In- 
tent of the Articles, which were to make an effectual Proviſion for 
all thealſſue of that Marriage. a; r d bot ee 
But my Lord Chancellor ſaid, if no Settlement had been made, 
and they had then come hitber to have inforeed the making of one 
purſuant to the Articles, there this Court would have taken Care 
the Daughters ſhould have been likewiſe ſecured of the Proviſion in- 
tended by the Articles, by limiting a Remainder to the Daughters, 
and the Heirs of their Bodies to be. begotten,; on Failure of Sons; 
baut here a Settlement being actually made and accepted by the Par- 
N. B. The ties, though a Proviſion be for the Sons ſtricter than the Articles 


babe. 4 
Math. 


Piteren®- themſelves imported; yet the next Remainder being limited in the 
very Terms of the Articles, he could now make no -Alteration in it; 
though Mr. Vernon offered a Difference where a Settlement was 
made before Marriage, and where after. That where it was before, 
this Court could not interpoſe, as they could where 'twas after Mar- 
riage; yet the Court had no Regard to this Diſtinction, but too 

_ haſtily diſmiſſed the Bill. FD F 

SF Nandike verſus Wilkes. 

. r a Treaty of Marriage between the Defendant and the Plain- 
> "4 08 tiff Joannu, the Defendant entered into a Bond to the Plain- 


Court. tiff Jaſeph, Father of the Plaintiff Joanna, with Condition, to ſur- 
aue Cangan render certain Copyhold Lands to the Uſe of himſelf for Life; Re- 
on a Marriage mainder to the Plaintiff Joanna for Life; Remainder to the Heirs 
. of their two Bodies to be begotten, with Remainder to the Heirs of 
ü the Husband. The Marriage took Effect, and now this Bill was 
Iſſue. brought againſt the Husband to compel a Surrender, purſuant to the 
| Intent of this Bond; and the Husband making Default at the Hear- 
ing, it was decreed that a Surrender ſhould be made to the Uſe of 
himſelf for Life ; Remainder to the Uſe of the firſt and other Sons 
in Tail General, with a Remainder to the Daughters of their two 
Bodies, to be begotten in Tail General ; and that in the mean Time 
till ſuch Surrender was made, the Court declared that the Copyhold 
Lands ſhould be held and injoyed according to theſe Uſes. Note; 
this Decree was on a Bond, where, though the Penalty ſeems to 
have been the only Sanction intended for ſecuring the Performance of 
the Condition; yet a ſpecifick Execution was decreed, and in ſuch a 
Manner too as effectually to ſecure the Iſſue from being defeated by 
making them Purchaſors. 
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Simpſon werſus Hornby. Vide poſt 120 


HE Queſtion in this Caſe aroſe upon the Will of one Mr. Ad. 0a 19, 
I diſon, who having a Wife and only two Daughters, deviſed 1716, J. CG. 
Lands in ſeveral Towns to his Wife for Life for her Jointure ; and O. Deties 
afterwards, towards the Cloſe of his Will, deviſes all his Lands, bylmplication 
Tenements and Hereditaments, after the Death of his dear Wife, to B. 3 5 
bis Daughter Bridger and the Heirs Male of her Body; and for Grandſon. 
want of ſuch Iſſue, to his Daughter Fame (who was his eldeſt, but 
had difobliged him by marrying improvidently) and her Aſſigns, du- 
ring her natural Life, and after her Death to her firſt and other Sons 
in Tail Male ſucceſſively, with ſeveral Remainders over. Bridget 
dies in her Father's Life-time, leaving Iſſue a Son, whom the Grand- 
father took into his own Houſe, and expreſſed mucli Kindneſs for 
him. Afterwards the Grandfather adds a Codicil, which begun thus: 
A Codicil to be annex d to my Will; and by that he gave ſome Part of Col. 
a Leaſehold Eſtate, which by his Will was given to his Daughter 
Bridget, to her Son, adds another Truſtee for ſome Charities he had 
given by his Will, and duly executed this Codicil; but the Codicil 
was not actually annexed to his Will, ſo that the Execution of that 
could not amount to a Republication of the Will; and now the 
Queſtions were, %%%%%%ͤͤ Inn 7 
Fir, Whether the Wife took an Eſtate for Life in the Lands re- 
maining undiſpoſed of, by Implication e | ME ne)” 
Secondly, Whether the Son of Bridget could take at all? 
As to the firſt Point the Court ſeemed pretty clear, that the Wife 
took no Eſtate for Life by Implication, becauſe the Implication, 
which ſhall diſinherit an Heir at Law, muſt be neceſſary; and here 
is no neceſſary Implication, though the Daughters were Heirs ; be- 
cauſe it may be intended only of thoſe Lands which were before 
expreſly deviſed to the Wife for Life; ſo that they could not have 
them till after her Death; but for the others they could have them 
immediately ; and therefore the Will ſhall be taken diſtributively, 
according to the Caſe of Cook verſus Gerrard, 1 Saund. 108. 
I HEL : 
As to the ſecond Point 'twas argued, that the Son of Bridget could 
take nothing in this Caſe; that as in the Caſe of Erett and Rigden, 
the Words Heir of the Body were only to expreſs the Quality of the 
Eſtate ; likewiſe, that as in one Caſe the Deviſce was intended to take 
a Fee-Simple, ſo in this Caſe the Deviſee was intended to take a Fee- 
Tail; and in either Caſe, the Words Heirs or Heirs Male of the 
Body are a Deſcription or Deſignation of the Perſon who was to take 
by Purchaſe ; that as in the Caſe of ſuch a Deviſe in Fee, the firſt Taker 
might immediately diſpoſe and give it away from his Heirs ; ſo might. 
the Deviſee in this Caſe too by proper Conveyances. That this Point 
has been long ſince ſettled in Hartop's Caſe, in Cro. Fliz. 243. and in 
Fuller and Fuller's Caſe the ſame, Coke 243. That this was held 
clear likewiſe in my Lord Lanſdown's Caſe, lately in the King Bench, 
where my Lord of Bath deviſed Lands to Bernard Granville and tho 


Hears 


116 Term. J. Hill. 1 GEORGE. I. in Chancery. 


Heirs Male of his Body; and Bernard dying in the Life-time of 
the 'Teſtator, my Lord of Bath afterwards made a Codicil, and the 
Will and Codicil lying both together on the Table, my Lord took up 
the Codicil and ſaid, this i my Will, and then publiſhed it, and exc- 
cuted it in the Preſence of three Witneſſes, and when he had done 

put both the Will and Codicil together in a Box; and yet in that Caſe 

etwas held, that the making the Codicil was ne Republication of the 

Will, being not affixed. together; and then the Heirs Male of the 
Body of Granville could not take ; no more can they in this Caſe, 
without admitting the making ſuch Codicil might amount to a Re- 
publication; yet while the Words of the Will continued as they were, 
the Heirs Male of the Body could take no more than a Grandſon 
could take as Son by ſuch Republication, according to the Cafe of 
Stead and Bernard, 1 Vent. 341. 2 Mod. 213, Gs. That a Codi- 
cil was a diſtinct Inſtrument of itſelf, and if the making of that ſhould 
amount to a Republication of the Will, it would intirely elude the 
Statute of Frauds and Perjuries; that in my Lord Lanſdown's Caſe 

indeed, upon the Importunity of great Counſel, a Special Verdict 

Was ordered to be found, tho the Court was clear of their Opinions 
as to the Points, and that was afterwards agreed by the Parties; that 
in 2 Sid. 53, 78, 79. a like Deviſe to four Daughters was held void 

for a fourth Part, by the Death of one of the Daughters in the Life- 
See Abr. Eq. time of the Teſtator; and ſo likewiſe was the Caſe of Popham a- 

8.105. gainſt Bamſield in this Court. And my Lord Chancellor was elear 

| by of Opinion that the Codicil in this Cafe could not help them; but 

1 | he ſaid, the Conſtruction of Law in theſe Cafes was extremely rigid 
and fevere ; that the Teſtator in this Caſe muſt certainly mean, that 

Fane ſhould have nothing whilſt there remained any Iſſue Male of 
Bridget; that the Words, and for want of ſuch Tſſue, were not to 

be taken as Words of Courſe, but carried a plain Intention to give 

it to the Iſſue Male of Bridget; that he would conſider of the 

Will, and if any Thing could be found to diſtinguiſh this Caſe from 
_ thoſe that have been cited, he would give Relief for a Moicty ; but 
if not, the Caſes were ſo ſtrong that he mult ſubmit to be bound by 

them, and afterwards gave his Decree accordingly. 85 
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Vide EL,” e r 
„ gh Brown verſus Barkham. 
| gate, Nov. OIR Edward Barkham being ſciſed in Fee of the Lands in Queſtion, 
7.6. in by his Will, dated the 19th of Jan. 1700, deviſes all his Eſtate 
Court. to Sir Edward Maſſingberd and Dymark Warp, and their Heirs, in 
$4 ves in Pruſt to ſell the fame, or ſo much as would be ſufficient to pay his 


Debts and Legacies; and after Payment thereof directed the ſaid Tru- 
ſees to convey the Reſidue of his Eſtate to his Couſin Robert Barkham 
and the Heirs Male of his Body; and for want of ſuch Heirs Male, to 
the Heirs Male of the Body of Sir Robert Barkham, his Great Grand- 
father ; and for want of ſuch Heirs Male, to his own right Heirs for 
ever; and gave to his Siſter Mrs: Newcomer 20001. to be put out at 
Intereſt by his Truſtees during her Life, and after her Death, to be 
I b Pai 
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paid to her eldeſt Son; and if ſhe had no Son, then 1000 J. to go to 
her Executors or Adminiſtrators, and the other 1000 J. to go to his 
ſaid Couſin Robert Barkham, or his Heirs Male; and after ſome Lega- 
cies, all the Reſidue of his Perſonal Eſtate to the ſaid Robert Barkham, 
and made him his ſole Executor: But that if it happened that the ſaid 
Robert was not in England at the Time of his Death, then he made 
the ſame Truſtees his Executors in Truſt for him till his Return; but 
in Caſe the ſaid Robert died before he returned, then he made his Heir 
Male his ſole Executor, and gave him all his Perſonal Eſtate, and 
ſoon after died without Iſſue. Nobert Barkham the Couſin died with- 
out Iſſue in 3 before the Teſtator; and now the Queſtion aroſe 
upon this Will, whether Edward Barkham, who was the Heir Male 
of the Body of the Great Grandfather, or Mrs. Neercomen, who was 
Siſter and Heir to Sir Edward Barkham the Teſtator, and likewiſe 
the Heir General of the Great Grandfather, had the better Title? 
"Twas argued by Sir Thomas Powys, for Mrs. \ Newcomer, that Ed- 
 evard being living, and no Notice taken of him, 'twas plain the Te- 
ſtator never intended he ſhould ever have it in the fame Manner with 
his Brother Robert: That the 2000 J. was only a Recompence for the 
preſent Deviſe of the Eſtate-'Tail to Robert, and not to be carried as 
a Recompence throughout the laſt Remainder; that that was only 
to go to thoſe who fully come within that Deſcription ; that the Word 
Heir is either to denote the Perſon who is to take, and then it is Vice Heir Vice 
Nominis, and then it is to expreſs the Quantity of the Eſtate which Jn, 
is to paſs, Hob. 31. he that will take as Heir Male by Purchaſe, muſt 131 * 
be not only Heir, but Male too; and ſaid, the printed Caſe of Coumden Abr. Eq. C. 
and Clerk, and the Caſe of Aſbenhurſt, cited at the End of that Caſe, 
were directly in Point: That without all Queſtion *twas ſo in Limita- 
tions by Deeds, and had always been held to be the ſame in Wills; 
that in Coke 1. c. 6. Archer's Caſe, twas held to be plainly a contin- 
gent Remainder to the next Hcir Male of Robert Archer, and not ſuch 
a Deſcription of his Perſon as to veſt in him preſently, for then it could 
never have been deſtroyed by the Feoffment of the Father; and 2 Leon. 
Challonor and Boyer, comes up directly to our Caſe, and ſhews that 
the ſame Conſtruction has prevailed in a Will as in a Deed; that in 
the Caſe of Burchett and Durdant, 1 Vent. 334. if it had not been 
for the Words oe living, it had been a plain contingent Remainder; and 
ſo the Judges in that Cauſe agreed, and cited the Caſe of Goodtoright 
and Corniſh, 4 Mod. 255, to the ſame Purpoſe; and that in the Caſe 
of Beaumont and Long, the Word begotten was always held cqui- 
valent to the Words wow living, and amounted to a Deſcription of 
the Perſon: That there was a wide Difference between the Words, and 
for Want of ſuch Iſſue, and the Words, for Want: of ſuch Heir Male; Difference 
that, in the firſt Caſe, the Word: Iſſue was an Explanation and Cor- _—_— 
rection of the general Import of the Words Heirs of the Body; but in Mate. 
the laſt Caſe, the ſame Words being ſtill uſed; none could claim who 
was not compleatly Heir Male by Purchaſe ; but in this Caſe he ſeemed 
to have done with Robert's Family, when he limited it to him and 
the Heirs Male of his Body; and that he intended after it ſhould go as 
the Law directed. Lechmere ſpoke to the ſame Intent, that the 2000 /. 


Hh | given 


Poſt 135. 


ery. 
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8 given Mrs. Newcomer could only be a Recompence for the Eſtate-!Tail 

limited to Robert; that he only poſtpon'd his Heirs for the Sake of 

j Robert and his Iſſue Male; and whenever they failed, his Heirs muſt. 
i come in: That indeed of late Days, Limitations of this Kind had been 
1 carried much farther than in ancient Times; but he thought they 
(| ought not to be carried any farther, for that would ſhake a great many 

| Settlements, and deſtroy the Peace and Quiet of many Families: 'That 
the Caſe of Burchett and Durdant was the firſt Caſe that made any 
Alteration in the Conſtruction of Deviſes of this Kind; and ſaid, in 
Mandevills Caſe, Coke Lit. 26. b. twas held quite otherwiſe; that 
there was a great deal of Difference between a Lineal Heir Male and 
a Collateral Heir Male; and in that no Caſe had been carricd ſo far 

F | as to let in a Collateral Heir Male, unleſs he was compleatly ſuch : 
ll That in the Caſe of Burchert and Durdant the whole Streſs and 
q Foundation of the Reſolution was on the Words ot living, which 

they held to amount to the ſame as Heir Apparent; and yet that Caſe 

was ſtrongly oppoſed, and went under a great Litigation: That in 
the Caſe of Beaumont and Long, the Words then begotten were held 

of the ſame Force as the Words mow living were in the other Caſe ; 

and that Caſe went on, and for Want of ſuch Iſſue, which were 

N Ex plainly explanatory, and ſhewed, that the Word Heir was only 

1 | meant the Iſſue of his Aunt Long; but here tis, and for Want of ſuch 

1 Iſue Male, which ſtill preſerved the Notion of legal Heir; and to take 

buy Purchaſe, he muſt be both Heir and Male, which in this Caſe he 
is not; That the Caſe of Connden and Clerk had been always cited 
upon theſe Occaſions, and was never yet doubted to be Law; that my 
Lord Hobart in that Caſe was clear of Opinion, that the Statute De 
Donis was only to preſerve the Deſcent to the Heirs Male of the Body, 
not to direct taking by Way of Purchaſe; that by Co. Lit. 26. b. 164. 
if a Man has a Son and Daughter, and Lands are given to the Daugh- 
ter and the Heirs Male of the Body of the Father, ſhe takes only an 
Eſtate for Life, and the other Limitation is void, becauſe ſhe ought 
to be bath Heir and Female, to take by Purchaſe, which ſhe is not in 
this Caſe, the Brother being Heir: And Mr. ff argued to the ſame 
Intent, and ſaid, that he that will take as Heir Male by Purchaſe, 
| muſt be compleatly ſuch, or otherwiſe he can't take. 
Arguments On the other Side 'twas argued by Sir Fofeph 7ekyll, That there 
« _— could be no found Reaſon aſſigned for the Difference between the Heir's 
Male taking by Deſcent, and when he is to take by Purchaſe: That 
at Common Law, before the Statute de Donis, ſuch Limitations were 
taken Notice of, and allowed to be good: That in a Will the Intent 
of a Teſtator, who was ſuppoſed to be Iuops Conſilii, was always 
to be regarded: That in the Caſe of Pibus and Mitford. my Lord 
Hale was of Opinion, that if the Heir Male by the ſecond Venter 
could not have taken by Deſcent, that he might have taken by Pur- 

| chaſe : That the Caſe of Beaumont and Long was a Caſe in Point 

| for them, though this was a much ſtronger Cafe; for the Perſonal 

| Legacies given to the Heirs at Law were given but once; but here 

the 2000 J. is limited to the Heirs, ſo as in ſome Part to reſemble 
Lands; for 'twas to go to her. eldeſt Son, if any; and if not, then 
to her Executors, &c. That there was no Difference between the 

1 Limi- 


Term. F. Mich. 2 GEORGE I. in Chancery. 119 
Limitation for VWant ef ſuch Iſſue, and for Want of ſuch Hrirt; that 
in neither Caſe would it be carried farther; and ſo twas held in Dyer 
171. Trencham's Caſe : That the Words then begotten in Beaumont's 
| Caſe would be of no Weight to direct that Reſolution ; for my Lord 
Coke tells us, in his 1 Iaſt. p. 20. that procreatis and procreandis are 
the ſame. The Attorney General to the ſame Intent: That if this had 
been an Eſtate-Tail in Sir Robert, the Great Grandfather, there could 
have been no Doubt the Defendant would have taken as Heir Male of 
his Body: That in this Caſe the Intent of the Teſtator was plain to 
exclude his Heir General : That he had ſufficiently provided for her, 
by giving ber 2000 J. That the Meaning of the Book, which ſays the 


Word Hezrs is not a good Name of Purchaſe, is no more than that's Where the 
not a ſufficient Deſcription of the Perſon who is to take; but if by the 1 
Circumſtances he is ſo deſcribed as to notify who is meant, then tis Pee. 
a ſufficient Name of Purchaſe; and ſo is the Opinion of my Lord Au- Vide Eg. C. 
derſon, in his Report in Shelly's Caſe, that a Limitation to the Heirs 2 * 
Male of the Body of one who was dead, was quaſi an Eſtate-Tail in 
the dead Perſon; that taking it in that Senſe, would reconcile all the 
Differences, and anſwer all the Difficulties that had been objected 
againſt it; and that 'twas to be taken in this Senſe, 2 Leou. 23, 27. 
Cro. Eliz. 108. 9 Lit. ſedt. 30. Cro. Car. 24. Hodgkinſon and Man- 
| hood, and 1 Mod. 226. and 2 Mod. 207. the Caſe of Southcote and 
$:o0well : That this differed from the Caſe of Coumden and Clerk ; for 
the Heirs Male were not limited, or mentioned to be of his Body, 
as in this: That the Caſe of 16 Eliz. at the End of Pibus and Mit- 
Ford in Vent. was a Caſe in Point with them. Mr. Cowper to the 
ſame Intent; he thought the Diſtinction taken by the Attorney General 
would reconcile the Difference, and deſtroy all the Fictions of the Law 
againſt them; that twould take away all Incertainty of the Deſcrip- 
tion of the Perſon, and carry on the Deſcent as the 'Teſtator intended 
it; that if this Notion of its being an Eſtate-'Tail in the Great Grand- 
father were but a Fiction, yet it might be made Uſe of to deſtroy 
another Fiction, which excluded the Heir Male from taking. Sir 
Robert Raymond to the ſame Intent, That generally ſpeaking, a Li- 
mitation to the Heirs Male, or Heirs Female, of ſuch a one, will 
carry it only to thoſe who are compleatly ſuch ; but where there are 
any Words which will amount to a Deſcription of the Perſon, ſo as 
to ſhew whom he meant by thoſe Words, there twill be ſufficient, 
though he be not Heir Male or Female in a ſtrict legal Conſtruction, 
_ eſpecially where the Heirs General are excluded, as in this Caſe. As 
to the Objection, that the 2000 J. was a Recompence only for the Loſs 
of the firſt Tail, he ſaid it muſt be taken as a Recompence for the 
whole; for the Defendant Nezwcomen could no more take under the 
Limitation to the Heirs Male of the Body of the Great Grandfather, 
than ſhe would under the firſt Limitation to Robert in Tail; and there- 
fore the Recompence muſt be ſuppoſed to extend to the whole, and 
cited a Caſe of Baker and Vall in C. B. Paſche 4 V. Rot. 1484. 
Yet a Perſon may take as ſpecial Heir, where the Intent 'is maniteſt 
to exclude the Heir General. Benſon to the ſame Intent, That the 
Will of the 'Teſtator was to be obſerved, as far as it might be: That 
'twas here in the Caſe of a Truſt, which this Court had the Direction 


of: 
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of: : That they had ſometimes varied Rom as Dales of Law, ; and mew 
they had ſo 1 tho Courts of Law, from the Inconvenicnces that 
would: otherwiſe follow, had come to the. Rules of the Courts. of 


3 Equity,; as in the Settlement of Terms for Years beyond a perſon's 


Life, and ſo they might in this Caſe. Mr. Milliams on the other Side 
put this Caſe: If a Man has Ifſue 4. and B. and 4. has Iſſue a Daugh- 

ter and dies, and the Grandfather» deviſes. a Rent- Charge out of his 
Eſtate to the Daughter of J. and then deviſes his Eſtate to his Heirs 


Male, no Doubt but the ſecond Son ſhall take; though the Daughter 


is Heir; and'ſaid, they came into this Court only for Directions how 


they ſhould be ſettlech. Lechmere, by Way of — 8 ſaid, that the 


© Notion advanced by Mr. Attorney General, that the Heir Male of 

the Body of the Great Grandfather ſhould be in guaſi by Deſcent from 
bim, was intirely new, and was attended with very great Inconve- 
niences; for then Edward Barkham: would be quite out of the. Caſe. 
Syuppoſe the Siſter had been dead, having a Son, he would be com- 


pleatly Heir and Male too; and yet he could never take, becauſe 
derived through a Female; and if Edward Barkham was to bring 


a Formedon, he could not bring the Eſplees in his Great Grand- 


Opinion of 
the Court. 


father; and cited Lit. Sc. 30. and my Lord Coke's neh thereon, 
and the Caſe of Mandeoille there cited. 


Lord Chancellor. This Will is perfectly Executory ; ; A Conveyance 


is ſtill unexecuted, and they come into this Court to direct the Man- 


ner of it. Suppoſe Edward had been Heir and Heir Male of the 
Body of the Great Grandfather, the Conveyance would have been 
wade in the very Words of the Will, for then he could not take at all; 
it's like the Caſe of Marriag e-Articles for Settlement of an Eſtate 
upon the Husband and the Heits Male of his Body, yet when they 
come to this Court for a ſpecifick Execution, the Court models the 
Settlement ſo as to make it effectual, and will give the Husband but 
an Eſtate for Life; the ſpecial Heir Male in this Caſe was certainly 


weithin the T ofitolls: Intention to take; but as it had been ſo ſo— 


zemnly argued, he would take Time to look into the Books, before 


he would give his Opinion; but ſaid, he was ſtrongly of Opinion for 


Friday, Nov. 
9, 1716, 
FJ. G. in Court. 
A Deviſe of 
Perſonal 

Y Eſtate for 

l Uſes, Cc. 
never per- 
form'd, is a 


void Deviſe. 


Edward the ſpecial Heir Male, and thoug ht the Settlement ought to 
be to him and the Heirs Male of the Body of the Great Grandfather, 


Vidle t ny Caſe of ce contra Ertrick, 4% 


Simplon verſus Hornby. 7 1 ante 1 15. 


1 Lord Chancellor, Ran taken Time to conſi der of this Caſe, 

did now deliver his Opinion, by which it appeared the Teſtator 

by his Codicil had given his Perſonal Eſtate to ſuch Uſes, as his Wife, 
with the Conſent of his Truſtees ſhould direct; and the Wife had 
taken upon her to diſpoſe of it by her. Will, -without any ſuch Con- 
ſcent; which my Lord ſaid was a void Diſpoſition ; and that the Te- 
ſtator, as to that, muſt be ſaid to die inteſtate ab initio, and ordered 


a Diſtribution accordingly 


As to the other Points, he was of Opinion that the Wife took no 


Eſtate for Life by Implication, for he had, by the e fetegeine Part of 


1 his 


* 
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his Will deviſed ſeveral Lands to her for her Jointure, and in full of urid Pe- 
all Claims and Demands whatever, both in Law and Equity; and 3 Eq. 
when he after deviſes after the Death of his Wife, all his Lands, C. p. 206 to 
*Tenements, Rents, Reverſions, Profits and Hereditaments whatſo- 
ever (not before diſpoſed of) to his Daughter Bridger, &c. this ſhall 
be taken diſtributively, that is to ſay, all the Lands which he had 
before given his Wife to give his Daughter after her Death, and all 
other his Lands not before deviſed, to his Daughter immediately ; 
and to make any other Conſtruction would be abſurd on theſe gene- 
ral Words, when he had after in ſuch full and expreſs Words provided 
for his Wife; beſides that, in no Caſe an Heir at Law is to be diſin- 
herited by Implication, unleſs the ſame be ncceſlary, which in this 
Caſe it is not; and as to the other Point, he ſaid he has looked into 
the Books and found this Point already ſettled, that Bridget dying in 
the Life-time of the Teſtator, the Heirs Male of her Body could 
not take by Purchaſe, for thoſe Words are inſerted to expreſs the 
Quantity of the Eſtate ; but if this were perfectly Res Integra, he 
| thought it plainly the Intention of the Teſtator that Jane ſhould not 
take till there were a Failure of Iflve Male of Bridget, for fo he 
thought the Words and for want of ſuch Iſſue fully imported; but 
ſince it had been ſo often reſolved otherwiſe, he was bound meerly 
by thoſe Reſolutions, as it was a Point of Law; but ſince it was ſo, 
and an Heir at Law diſinherited as to a Moiety, he would decree no 
Account of the Rents and Profits, there being no Infant in the 
Caſe, but left them to their Remedy at Law by Entry and Eject- 
ment, and ſaid twould be very uncquitable to aſſiſt them in this Caſe. 
After which Mr. Jodrell moved for ſome farther Directions touching 
the Diſpoſition of the Surplus of the Perſonal Eſtate, and mentions 
the Caſe of Button and Yaſhall, where Mr. Button having ſeveral 
Children, gave to his eldeſt Son (who had diſobliged him) 10/. and 
no more, and gave his Executors a Legacy, and made no Diſpoſition 
of the Surplus; and it was decreed at the Rolls that the eldeſt Son 
ſhould be let into the diſtributary Part of the reſt of the Children; 
but this Dccree was reverſed in the Houſe of Lords upon the expreſs 
Words of the Will, which excluded the cldeſt Son from any more 
than 107. but the Court ſaid this was nothing like the preſent Caſe, 
which depended on other Circumſtances : Accordingly the Decrce 
was ſettled. hot LOL e 


. i 2 7. | R WT | Wedn day, 
Biſcoe verſus Cartwright. I 8 
5 eee 8 * 1716. F. G. 


WT HIS: was a Bill brought to have the Defect of a Surrender of in Court. | 
Copyhold Lands to the Uſe of a Will ſupplied in this Court fault of Sr. 
for the Benefit, of the' Wife, under whom the Plaintiff claimed- as a rendering a 

Purchafor ; but there being much Litigation, whether the Wife was 5%? ”_ 
not otherwiſe amply provided for out of the Teſtator's Freehold and plied. > 

Perſonal Eſtate, according to the Fortune ſhe brought him, which was Vide ante 13, 
ſaid to be upwards of 3000 J. and the Defendant, the Heir at Law, as 9%, O9 

was alledged, having no other Proviſion made for him but the Copy- Abr. Eq. C. 


hold, which was not above 30 J. per Aun. the Court ſaid they could : Mo 
I l | make 490. 
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make no Decree in it till thoſe Facts were aſcettained, and ſo ſent it 
to a Maſter to inquire, and report it Specially,' | 


| See Aqr. Eq. 5 
| „L. 421. 8. 44 


Leter verſus Ruſſell. 
= "HIS was an Appeal from the Rolls, and was ſhortly thus: One 
Hus Tru ef I Gcſfe being poſleſſed of the Tharch'd Horſe at St. Fames's, on 
a mortgaged à Building Leaſe for 60 Years, mortgages it to Dr. Lancaſter and 
Term, 3. one Habberfield;for ſecuring 600 J, which the Defendant afterwards 
oainft a frav. paid off to Goffe, and advanced 600 l. more, and took an Aſſignment 
dulent prior of this Mortgage, but had not the Original Leaſe. delivered to him 
Mortgage. till ſome Days after the Aſſignment; Goffe; being afterwards in a de- 
cdClining Condition, propoſed to borrow of the Plaintiff 350 J. on a 
Mortgage of. a Vault and two Rooms, Part of the mortgaged Pre- 
miſſes; and on a Treaty for that Purpoſe Mr. Remington, who acted 
for the Plaintiff, deſired to ſee the Original Leaſe; Goffe told him 
that he had it not by him, but that his Lawyer kept all his Writings 
for him, gs not thinking it ſafe to truſt them in his own Houſe, where 
all Sorts of Company reſorted ; upon which he goes to the Defen- 

dant, who was an Attorney in the City, and tells him he was agree- 
ing with a Perſon for the Rebuilding Part of the Premiſſes at ſo much 
2, Foot ſquare, which would better his Security, and deſired him to 
let him have the Original Leaſe that he might ſee the Dimenſions of 
the Houſe; the Defendant would not truſt him with the Leaſe in his 
own Power, but goes along with him to the Thatchd Houſe, and 
after he had been. there ſome, Time Goffe ſent for the Plaintiff and 
Mr. Remington, told them he now had the Original Leaſe, which 
they might, ſec; and upon their coming into his Houſe, Ge goes 
into the Room where the Defendant Rſſel was, and deſired him to 
let him fee the Leaſe, to ſhew to the Perſon he had mentioned, for 
that he was now in the Houſe ; and accordingly. the Defendant lets 
him have the Leaſe, which he carries to the Plaintiff and, Mr. Re- 
miugton; they being ſatisfied therewith lent him the Money, and 
took a Mortgage of the Vault and two Rooms, | inſiſting at the 
ſame Time to have the Original Leaſe delivered to them; but Gg 
argued that it concerned much more than the Plaintiff had, and 
that he could not part with it: The Plaintiff permitted him to keep 
it, and he thereupon, in an Hour's Time, delivered it again to the 
Dtiefendant Ryfſel, without acquainting him with what he had done; 
alan the Defendant ſwore exprelly in his Anſwer, that he had no No- 
» » tice of this Tranſaction, or of the Plaiftifi's Mortgage; afterwards 
© the Plaintiff lent Gofe a farther Sum of Money, and prevailed on 
„ ttbe Defendant to let him have the Original Leaſe a ſecond Time, 
but there was no Proof that the Defendant knew the Occaſion of 
it; and he by his Anſwer expreſly denied his having any Notice of 
„it: Aftefwards Gabe failed, and thercupon the Detendant brought 
huis Ejectment, and recovered; and now this Bill was brought to 
have the Defendant's Mortgage poſtponed, upon Pretence that there 
Woas a manifeſt Fraud on the Plaintiff, and that the Defendant was 
F I 1 | privy 
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privy to it; and at the Rolls the Plaintiff had a Decree accordingly; 
but now on Appeal that Decree was reverſed, e. 
But my Lord Chancellor ſaid, if a Man makes a Mortgage, and 
afterwards mortgages the ſame Eſtate to another, and the firſt Mort- 
gagee is in a Combination to induce the ſecond Mortgagee to lend 
his Money, no doubt this Fraud will in Equity poſpone his own * 
Mortgage; fo if ſuch firſt Mortgagee ſtands by and ſees another lend- 
ing Money on the ſame Eſtate, without giving him Notice of his firſt 
Mortgage, this is ſuch a Miſpriſion as ſhall forfeit his Priority; but 
here is no Manner of Proof that the Defendant knew any thing of 
the Plaintiff's lending this Money; nay, if there had, yet the Plain- 
tiff appears of ſo much the greater Neglect, that he ought not to 
prevail; that the Defendant intruſted Gyfe- with his Original Leaſe 
but for a very little while. The Plaintiff takes his Word that he 
would not part with it, and leaves it wholly in his Power to go on 
in defrauding whom elſe he had a Mind to; beſides, it appears the 
Defendant was impoſed on by Ge, he parted with his Leaſe only to 
better his own Security, and had the moſt ſpecious Pretence that could 
be for it; and ſo it cannot, without manifeſt Proof, be objected to 
him, that he let G % have bis Leaſe to ſhew the Plaintiff, or with 
a Deſign to draw the Plaintiff to lend his Money; and therefore diſ- 
miſſed the Bill with Coſts; unleſs the Plaintiff would in ſach a Time 
redeem the Defendant: The Caſes cited were Ray contra Pots, and 
the Counteſs of - Bridgwater contra Ryfſel and one Claſſe's Caſe of 
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"HE Defendant's Father, by his Will in 1702, deviſes thus, ig. Nov. zo, 
1 145 70 the Diſpoſal of my Eſtate T give and deviſe the ſame as Ns! 
| 9 r r bits» | eal Eſtate 

follows: Fhen he deviſes ſeveral Lands of about 4000 J. Fc Ann. be- ſubjected to a 
ing the Bulk of his Eſtate, to his Son Charles the Defendant, who Legacy, tho 
was his Heir, and the Heirs Male of his Body; and for want of 3 
ſuch Iſſue, to three others of his Sons in Tail Male, ſueceſſively, See Abr. Eq. 
with Remainder to his own right Heirs: Then he gives ſome Copper C. p. 307. 
Mines, and other Eſtates, to his Son Charles in Truſt, to be ſold for 39%: 2 
the Payment of his Debts, and after gives his Daughter (with whom Pot 125. 

the Plaintiff had intermarried) 30 J. per Ann.” till ſhe ſhould attain Z*<* os 
her Age of 12 Years, and after 50 J. g Year 'till ſhe ſhould be mar- 
ried, and gives her 1500 J. Marriage Portion, to be paid her by his 
Son Charles within three Months after ſuch Marriage, and makes his 
Son Executor, and dies; and this Bill was now brought to ſubject the 
Real Eſtate in the Hands of the Defendant Charles to the Payment 
of this Legacy. Twas agreed there was no expreſs Clauſe in this 
Will, for that Purpoſe; but *twas argued, that there were Words 
which were tantamount, that he begins with the Diſpoſal of his 
Eſtate, which muſt be intended all his Eſtate, as well Real as 
Perſonal; that the Word Eftare more properly denoted his Real E- 
ſtate than his Perſonal ; that this Legacy was expreſly deviſed to be 
paid by his Son Charles, who had both his Real and Perſonal Eſtate, 


and 


n Aa „ 
— 


m. F. Mich 2 GEORGE I. in Chancery. 


Note. to make it up; that twas in the Behalf of a Daughter who would 


September 1686, and another. of Mood verſus Sherwood, at the Rolls, 


- 


for that Purpoſe, and that no Caſe had ever been carried ſo far as 
was now contended for. 1 5 9 


» 
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fired to ſee the Precedents in black and white, and they after came 

out different from what they were cited : He obſerved that there was 

a Sort of an Inclination in each Side to make the Precedents generally 

ſpeak for them; that he did not ſpeak this by Way of Cenſure, but 

commended it as the beſt Means to come at Juſtice, becauſe there 

were learned Men on the other Side to put them right ; that unleſs 

the Precedents were very ſtrong he could ſee no Reaſon to charge the 

L.. and in this Caſe, and ſo ordered them to be ſearched ; but in the 

Note, mean Time ſent it to a Maſter to take an Account of the Perſonal 

Et fate, to ſee if on a probable. Computation there was ſufficient of 

the Perſonal Eſtate at the Time of making this Will to have an- 

ſwered the Legacy, and if any ſold or purchaſed in Privity of the 

TT.; ̃ ̃ d ĩͤ Bar $571 

Note; Iꝝ Deziſes of Reſiduums, &c. the Deviſee is hut a Truſtee 

For the Legatee; and ſo where a' Sum is deviſed for Maintenance of a 

Child or near Relation + And in ſuch Caſes where the. Deviſee bas 

ſquandered or diſpoſed of the Perſonal Eſtate, the Real Eſtate ſhall be 

liable, for both are bound where the Deviſe is in Truſt, eſpecially where 

tis in Conſideration of | Blood. 2 Chan. C. 63, 76. 1 Chanc. C. 257, 

Note. 176. and ibid. 57. The Teſtator's Eſtate is bound to pay ſuch Le- 
gacies in whoſe Hands ſocver it comes. 2 Fern. 249, 444, 616. 
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Wainwright verſus Bendloe. 4 6d 18 
Man deviſes by his Will all his Fee-Farm Rents in the County 2 che 
of N. to two Truſtees and their Heirs, in Truſt to ſell for the 1— 
Payment of his Debts; the Reſidue of the Money ariſing thereby he to pay Des, 
deviſes to his two Sons, equally to be divided between them; then he 23 1 
gives ſeveral of his Goods to go along with his Eſtate as Heir- L00172s, the Perſonal 
and deviſes all the Reſt and Reſidue of his Stock, Goods, Debts and Eftate is 
Chattels, to his Siſter the Defendant, whom he made: ſole Executrix : 2 
And this Bill was brought to ſubje& the Perſonal: Eſtate in the firſt p.123. and 
Place to the Payment of Debts, in Eaſe and Exoneration of the Real ſee poſt 128. 
Eſtate deviſed for that Purpoſe ; and 'twas urged, that this was the 
conſtant Courſe of this Court, and cited Lord Gainsborough's Caſe, 
and Coot verſus Moor, upon the Earl of Meath's Will, and Chicheſter 
verſus Finch (alias French) Re. gt, 6 

On the other Side 'twas argued, That here the Real Eſtate was an 
cxpreſs Fund, deviſed for the Payment of his Debts: 'That there was 
4 great deal of Difference between a bare Charge on his Real Eſtate 
for Payment of his Debts, as by a Deviſe of a Term thereout for 
that Purpoſe, and the Caſe in Queſtion : That here he had given his 
Lands out and out, and had parted with them for ever; and ſaid, 
that he never intended any of them ſhould remain in his Family: 
That theſe Lands were now to be looked upon as Money, and con- 
ſequently in a Court of Equity were Part of his Perſonal Eſtate, and 
10 bad been held in Roper and Ratcliff's Caſe, upon the Popiſh Act 
of 10 Milliam III. about two Years ago, and other Cafes: That the 
Reſidue of his Goods and Chattels, and Stock, muſt be intended 
the Reſidue of thoſe which were not ſpecially deviſed as Heir-Looms ; 
and in 1 Leo. 203, there is an expreſs Difference taken between a bare 
Charge on his Real Eſtate, and where tis deviſed, as in this Caſe, 
to be ſold for the Payment of his Debts: And the Lord Chancellor 
was clear of this Opinion, and decreed, that the Perſonal Eſtate was 
not liable to the Debts in this Caſe, 5 


e Batchelor Verſus Searle. * 8.65 
HE Plaintiff had married one Mrs. Allen, Siſter to Sir Miliam Monday, Jan. 
Allen, who being poſſeſſed of a Perſonal Eſtate to the Value 24,716. 

of 2000 J. and being ill, makes his Will in Writing, the very Day 2. if 
before his Death, and thereby deviſes ſeveral Legacies to his Rela- Surplus of a 
tions, and amongſt the reſt gives the Plaintiff his Siſter about 1000 J. _ 
and gives 701. to Mr. Searle and his Wife, and their four Children, go to the 
to buy them Mourning; and gives to his dear and moſt eſteemed Executors, 
Friend Sarah Searle, one of the Daughters of Mr. Searle, to whom Kin f 
he made his Addrefles by Way of Marriage, 500 J. and gives his 
Horſe and Furniture to one of the Defendants, by his Chriſtian and 
Surname,* and his Clothes to be diſpoſed of by his Executors, and 

then concludes thus: & to the Joo l. T am intitled to in the South- 
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Sea Company, and the Reſt of my Perſonal Eftate, I will that the 
fame ſhall be ſold for. the Payment of my Debts and Legacies, and 
T make Mr. John and Thomas Searle zzy Executors, and dies. The 
Executors were two of the Children of Mt. Searle, and intitled to 
their Proportion of the 704. deviſed for Mourning, and one of them 
to the Horſe and Furniture, but were no Ways related to the Teſtator : 
The Surplus of the Perſonal Eſtate came to about 600 J. and this 
-- Bill was brought againſt the Defendants the Executors, to have an 
Account thereof, and that it might be paid to the Plaintiff, whoſe 
Wife was the only Siſter, and the next of Kin to the Teſtator. And 
for the. Plaintiff. twas inſiſted, That the Defendants the Executors 
were mere Strangers, no Ways related to the Teſtator: That tbey 
had patticular Legacies left them for Mourning out of the 70 /. and 
one of them had a Horſe and Furniture expreſly deviſed to him; and 
ſo 'twas not reaſonable they ſhould: go away with the Surplus, but 
that it ought to be accounted for, and belonged to the Plaintiff, and 
cited the Caſe of Fofter and Mz to that Purpoſe. ', 
On the other Side twas infiſted, that the Defendants. being Exe- 
cutors, | repreſented 'the Teſtator; that they ſtood in his Place, and 
were intitled to whatever he left undiſpoſed of: Fhat this was the 
ancient Law for many Ages; and ſo the legal Title being with them, 
they ought not to be defeated of it, without a manifeſt Intention of 
the Teſtator to the contrary: That here appeared no ſuch Intention 
in the Will; for they are not named either by their Chriſtian or Sur- 
name, or ſo much as by the Name of their Office, till the very Cloſe 
of the Will; nay, twas in Proof, that the Teſtator did not ſo much 
as conſider whom he ſhould make his Executors, till he had diſpoſed 
of all the Legacies: That the giving one of them his Horſe and Fur- 
niture, was only to exclude the other, who being Executor with 
him, would have been equally intitled to it, and could not be con- 
ſtrued as a Legacy to ſhut them out of the Surplus, ſince it rather 
regarded the other Executor, than the Plaintiff the next of Kin: That 
they had it fully in Proof, that the Teſtator being asked whether 
he would give his Siſter more, anſwered he would not; and being 
asked who ſhould have the Surplus, or what ſhould become of the 
Surplus, he ſaid, bis Will ſhould ſtand as it was: That he had a very 
great Regard for the Defendant's Family, and was to have married 
tttseir Siſter; and moved, that theſe Proofs, being in Affirmation of the 
Diſpoſnion which the Law made to the Executors, might be reed ; 
and that ſo it has been allowed in my Lord and Lady Gainsborough's 
Caſe, and alſo in the Caſe of Liitlebury and Buckley, upon an Ap- 
peal from the Mayor's Court, before the late Recorder of London: 
That as to the Caſe of Fofter verſus, Munt, ſeveral Reſolutions fince 
that Time have pared away the Authority of that Caſe, and re-eſta- 
bliſhed the ancient Law: That ſo it had been ſettled in the Ducheſs 
of Beanfott's Caſe, in the Houſe of Lords; and the Caſe of Litthbury 
verſus Buckley; and alſo in a Caſe between Ball and Smith and 
others: And ſo twas prayed the Bill may be diſmiſſed. And 
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The Chancellor was clearly of this Opinion, and that the Proofs bn 
being in Affirmance of this Diſpoſition, which the Law made, ought the | 7c 
to be read, and accordingly they were; and (aid, they were ſo clear, tos. 
as to make an End of this Cafe, and without a ſtrong and violent Im- - 
plication the Executors ought not to be defeated of this Refiduum : 
That here was no ſuch Implication in this Will, but rather the con- 
trary, as has been obſerved at the Bar: That to make Senſe of that 
Clauſe, it muſt be conſtrued as a Deviſe of the Sourh-Sea Stock and 
the Reſt of his Perſonal Eſtate to his Executors; for it immediatel 
follows, I make John and Thomas 1y Executor; which could have 
no Relation to the Direction for Sale, unleſs by giving them the Sur- 
plus which ſhould ariſe by Sale: That in the Ducheſs of Beaufort 
Caſe, the Deviſe of the Plate, except the Uſe thereof, which he gave 
to his Executrix Lady, was an expreſs Deviſe of the Plate to the Exe- 
cutrix Lady; and here it was only inverting the Order of the Words, 
but in Effect the ſame as an expreſs Deviſe thereof. So where one 
gave all his Books, &xcept ſuch and ſuch, which he gave to his Exe- 
cutors, twas the ſame in Effect as an expreſs Deviſe thereof to his 
Exccutor, only inverting the Order of the Words. And yet, in theſe 
Caſes, the Executrix went away with the Surplus, and ſaid, that in 
no Caſe, unleſs the Implication waz violent, and ſuch as could: not 
be reſiſted, the Executors ought not to be ſhut out of the Refaduum, 
which, by their Repreſentation of the Teſtator, belonged. to them: 
And ſo the legal Title being with the Exccutors in this Caſe, and no 
ſuch ſtrong and violent Implication to endure any other Conſtruction, 
he could not give into ſo great a Change of the Law, but muſt decree 
for the Executors, and did ſo accordingly. © 7, 


<< 


e Wenig 34 See Abr. Eq. 
I'M Kh 0 Lord Bernard's Caſe. 1 C. 399, 400. 


HEM Tenant for Life (i. e. by Courteſy) without Impeachment Sf 3 
of Waſte: And this Bill was brought againſt him by thoſe in Re- chain 
mainder for an Injunction, to ſtay his Committing Waſte; and by the from com- 
Proofs in the Cauſe it appeared that he had almoſt totally defaced the Wige“ 
Manſion-Houſe, by pulling down a great PRE And deſtroying the 2 Ver. 
other Part, and was going on intirely to ruin it, Whereupon the 738, 739. 
Court granted an Injunction, not only to ſtay his Committing farther 
Waſte, but alſo ordered a Commiſſion to iſſue to ſix Commiſſioners, 
whereof he to have Notice, and to appoint three on his Part, or in 
Default of the ſix Commiſſioners, to be named ex parte, to take a View, 
and make a Report of the Waſte committed; and that he ſhould be 
obliged to rebuild, and put it into the ſame Plight and Condition it 
was at the Time of his Entry thereon : And 'twas ſaid, the like In- 
junction has been frequently in this Court; and that the Clauſes, with- 

out Impeachment of Waſte, never were extended to allow the very 
Deſtruction of the Eſtate itſelf, but only to excuſe from permiſſive 
Waſte; and ſo ſuch a Clauſe would not give Leave to fell or cut down 
the Trees, which were for the Ornament or Shelter of an Houſe, 
much leſs to demoliſh or deſtroy the Houſe itſelf: And ſo twas ruled 
in Lord Notting hams Time. See 2 Chan. Caſ. 3 2. | 
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Limitations HERE were ſeveral Queſtions in this Caſe, upon the Will of 
one Humerſion, one whereof was concerning his Intention to 


in a Will to 
a" 7 4 perpetuate his Name; for which Purpoſe he had given a very conſi- 


 ceſiively, in derable Eſtate to the Draper Company and their Succeſſors for ever, 


Remainder 


for Life. (or upon Truſt to ſettle the ſame upon one of the Name of Hunerſton 
Tail) no for Life, and after his Death to bis firſt Son for Life, and ſo to the 
Ferpetuity. ſecond and all other his Sons for Life only; and for Want of ſuch 

| Iſſue, then to another Humer/on ; and ſo he reckoned twenty or more 


of that Name, to whom he' gave only Eſtates for Life, with the like 
Remainders to the firſt and other Sons of each of them reſpectively, 


as they ſhould become intitled thereto; and if there were none of 


the Name to be found in England, then the Truſtees and others were 


to chuſe out the moſt comely young Man they could find in ſuch a 


Pariſh, and he to take on him the Name of Humerſton; and then 
the Eſtate to be ſettled on him for Life, with feveral Limitations 
over in like Manner, without limiting an Eſtate-Tail or in Fee to 
any of them, or making any Diſpoſition of the Fee: But both Court 
and Counſel held that to be ſuch an AﬀeRation and Tendency to a 
Perpetuity, that nothing was ſaid in the Support of it; but the Li- 
mitation for Life to the ſeveral Perſons in efſe were held good, and 
a Settlement decreed to be made accordingly, ig. to the firſt Ha- 


merſton named in the Will for Life; Remainder to Truſtees, during 


his Life, to ſupport contingent Remainders, with Remainder to his 


firſt Son, and the Heirs Male of his Body, and ſo to the ſecond, Oc. 
And 'twas held clearly, that the Words, and for Want of fuch Iſſue, 


in the Will, would not raiſe an Eſtate- Tail by Implication to the firſt 
Humerſton, ſo as to take againſt ſuch expreſs Limitations to him for 
Life only; and 1 Leon. 256. Manning againſt Azdretos was cited, 


Dolman verſus Smith & al. 


Feb. 5, 1716. (IR Thomas Dolman by Will, Feb. 5, 1710, deviſes all his Houſe- 


. in Court. 


2 Ifa Per. & hold Goods and: Furniture to the Defendant Sarah Smith, and 
ſonal Eſte 1000 J. to the Plaintiff Dorothy Dolman his Niece, payable at 25, and 
foe likewiſe 5004, to the Plaintiff Lewis Dolman, payable at 25; then he 
Debes, e. deviſes all his Manors, Lands, Tenements and Hereditaments, to Tru- 


when en- ſtees and their Heirs, in Truſt for the Payment of his Debts, Legacies 


preſly char- 


gel en the and Funerals, and does by his Will expreſly charge them with the 


Real Efate > Payment thereof; then he directs, that the Truſtees ſhall receive the 
And decreed Rents, and Profits of his ſaid Eſtate, till his Nephew Thomas Humphry 


it ſhould. 


Vide ante, Dolman ſhould attain his Age of 25 Years, and thereout to allow him 
p.125. 30 J. per Ann. and 201, per Ann. apiece to the Plaintiffs Lewis and 
Dorothy, till they ſhould all attain their reſpective Ages of 25; then 
he deviſes the Reſidue of the Rents and Profits, together with his ſaid 
Eſtate, to his ſaid Nephew Humphry Dolan in Tail Male, Remainder 
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ch che Plaintiffs Leis and Dorothy in Tail Male ſucceſſively ; Re- 


mainder in like Manner to three of the Defendants, with Remainder 
to the right Heirs of one of them who was a Stranger and no Rela- 


tion to the Family ; then he deviſes ſeveral T hings to go along with 
the Eſtate as Heir- Leoms, and afterwards deviſes all the reſt and 
Reſidue of his Goods, Clothes and Perſonal Eſtate, not before be- 


| queathed to his ſaid Nephew Thomas Flumphry Dolman, and makes 


the Truſtees his Executors, and dies. Thomas Humphry dies without 
Iſſue at the Age of nine Years, and the Plaintiff Mary his Mother 
was Adminiſtratrix to him ; and the only Queſtion was, whether the 


Perſonal Eſtate in this Caſe belonged to the Adminiſtratrix of Tho- 


mas Hamphry Dolman exempt from Debts and Legacies, and Fune- 
rals, or if the Perſonal Eſtate ſhould be applied in the firſt Place to- 


wards Satisfaction thereof, notwithſtanding this expreſs Charge on 


the Real Eftate for Payment thereof e But which Way ſocver 'twas 
taken, 'twas agreed the Surplus of the Perſonal Eſtate muſt be ſub- 
ject to a Diſtribution between the Plaintiffs Lewis and Dorothy, 

*F'was urged for the Plaintiffs, that the Teſtator had in this Caſe 
expreſly charged his Real Eſtate with the Payment of his Debts, Le- 
gacies and Funerals; and ſo the Perſonal Eſtate ought to be exempt 


therefrom ; that he had ſpecifically deviſed away a great Part of his 
| Perſonal Eſtate, and that it was without Queſtion no Way ſubject Ante p. 1251 


thereto ; no more, as twas urged, could the Reſidue in this Caſe, be- 
cauſe the deviſing it by ſuch general Words was only to ſave the 
Trouble of enumerating the Particulars, which, if the Teſtator had 
done, that would have made it a ſpecifick Deviſe thereof, and conſe- 


quently as much exempt as the Particulars before deviſed; that the De- 
viſe was of the Reſidue before unbequeathed; ſo that every Thing but 


what was before bequeathed or deviſed muſt paſs by this Clauſe, and no 


Room left to confine it to the Reſidue after Debts, &c. which, if the 


Words had been general, might be ſuppoſed the Intent of the Teſtator. 
On the other Side 'twas urged, that the Perſonal Eſtate was the na- 


tural Fund for Payment of Debts ; that if there was no Clauſe to 


exempt it, this Court had always ſubjected it in the firſt Place, not- 


withſtanding any Deviſe of the Real Eſtate for Payment thereof; 


that the Perſonal Eſtate had been made liable in this Court 
where the Real Eſtate had been expreſly ſold out and out; that the 
FTeſtator could not be ſuppoſed to have any Regard for his Heir, 


that the charging his Real Eſtate in theſe Caſes was only in Aid of his 


Perſonal Eſtate, in Caſe that ſhould not be ſufficient ; that Heres 


of the Perſonal Eſtate towards Satisfaction of his Debts in the firſt 


Place; that if an Eſtate deſcend with an Incumbrance to the Heir, 


that he ſhould have the Aid of the Perſonal Eſtate to diſincumber it. 

But to this Feruos ſaid, that that could be only where there was 
an expreſs Covenant for Payment of the Money which deſcended in 
Point of Lien along with the Eſtate, yet, by Reaſon of the Cove- 
nant, which was Perſonal, the Executors ſhould be bound to diſ- 
charge it out of the Perſonal Eſtate in the firſt Place. But there was 


20 Pretence in the Nord, that if a 2 purchaſed an Eſtate ſub jet to 
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Futtns as well as Heres natus had been always allowed the Benefit 
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ways, the Diſtin&ion.t Taken i in this Court. F It appears that 
the Heir of this Family was not to have the Real Eſtate till the 
Age of 25 nay, not ſo much as the Rents and Profits, which ſhould 
actually fall and become due before that Age; that the Teſtator 
appeared throughout to carry a very frugal Intention, and ſo would 
allow his Heir no more than 3ol, per Ann. for his Maintenance, and 
that too is carried beyond the uſual Time, vis. his Age of 25; for 
he was to be truſted with nothing more till his Age of 25. But on 
the other. Side he muſt be intended indefinitely. to truſt him with 
the Perſonal Eſtate, without Limitation to any Age; ſo that he may 
ſquander it all away, .and waſte it as ſoon as ever he came to it; and 
that both the Real and Perſonal. Eſtate in this Caſe were to come in 
the ſame Hand; and ſo he was to have no ſuch frugal Intention with 
| Regard to the one, and leave it ſo looſe as to the other; that if 
the Perſonal Eſtate had been deviſed to a Stranger, it might have had 
another Conſideration from the Meaning of the Words before unbe- 
queathed ; but here he thought it could not; and accordingly he de- 
creed the Perſonal Eſtate to be ſubject in the firſt Place to th Debts 
and Legacies, ang afterwards the Real. | | 


See 1 Peer | 
Will. ss. Onpyons werſus Fryers. 
S. C 


Wedneſday, | A? Man makes his Will duly executed and atteſted, according to 

_ 1716, the Statute of Frauds and Perjuries ; and at the ſame Time in 

u. the like-Manner executes a Duplicate thereof. Some Time after 

A ſecond Will the Teſtator having a Mind to change one of his Truſtees, orders his 
_— be. Will to be wrote over again, without any Variation whatſoever from 

vocation of a the firſt, fave only in the Name of the Truſtee ſo changed; and 
former Will, when it was ſo wrote over, he executed it in the Preſence of three 

chough n Witneſſes; and the three Witneſſes ſubſcribed their Names, but not 

in his Preſence; after this the Teſtator cancels the Duplicate by tear- 

ing off the Seal, and then dies; and the Queſtion was, whether the 

8 Will not being good as a Will to paſs Lands, ſhould yet be 

a Revocation of the firſt? And if it ſhould not, whether the Cancel- 

ling of the other ſhould be a Revocation thercof, within the Statute 

of Frauds and Perjuries ? Twas decreed that neither the making the 

ſecond, nor the cancelling of the firſt, was a Revocation thereof, 

though in the ſecond there was an expreſs Clauſe, that he did there- 

by revoke all other former Wills. On the Hearing of this Cauſe 

the Chancellor took this Diſtinction, that the ſecond Will was not 

intended barely as a Revocation of the firſt, ſo as to ſignify his In- 

tention of dying inteſtate, or without any Will, but doubtleſs was 

intended as an effectual Will to paſs the Lands to the Perſons, and 

in the Manner thereby deviſed, in the ſame Manner as in the for- 


mer Will : And therefore ſeeing it was not good as a Will to 
2 that 
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that Purpoſe, it could be no Revocotion of the firſt; for 'twas not in- 
tended to be a Revocation of the firſt, but as twas ſuppoſed to be | ; 
valid as a Will, for paſſing the Lands by the ſecond : And if a Man _ - 
by his Will deviſes Lands to 4: and after makes a ſecond Will, and —_— 
thereby deviſes the fame Lands to B. if this ſecond Will be not 
good as to the paſſing the Lands to B. it ſhall be no Revocation of \ 
the Deviſe in the firſt to J. for tis plain 4. was to loſe what B. was 
to gain; and if B. gain nothing by the ſecond; 4. ſhall loſe nothing 
that was given him by the firſt; but if a Man exccates a ſecond Will, 
which appears to have no other Intention than only to revoke the 

firſt and die inteſtate, though the ſecond be not in all Circumſtances 
duly executed as a Will, whereby to paſs Lands, yet it will operate 
as a Nene of the e.... RD 7 a agen 
And as to the Cancelling and 'Tearing the Seal off the firſt Will, that 
is no Revocation of it in this Caſe, becauſe that was no ſelf-ſubſiſting 5 
Independent Act, but done in Contemplation, or by Way of Affirma- 
tion of the ſecond Will; *twas done from an Opinion that the ſecond 
had actually revoked the firft, and ſo he tears the firſt as of no Uſe; 
but if the firſt was not actually revoked by the ſecond, that Act of 
tearing the firſt will not deſtroy it neither; for tho* a Man may by 
the Statute of Frauds and Perjuries as effectually deſtroy his Will, by 
| tearing or cancelling it, as by making of a ſecond, yet if he does 

make a ſecond, and intends that as a Revocation of the firſt, if it be 
not ſufficient for that Purpoſe, as in the principal Caſe, the Tearing or 
Cancelling of the firſt, being only in Conſequence of his Opinion that 
he made a good ſecond Will, ſhall not deſtroy the firſt ; but it ought 
to be ſet up again in this Court: And he ſaid he thought this was 

conſiſtent with the Reſolutions that had been given in 3 Mod. 258. 

1 Show. 89. Egleton cont. Speek, and a Cauſe cited by Serjeant 
Hooper in C. B. wherein he argued, that where a Man by Will gave 
Lands to A. for Life, Remainder to B. in Fee; and after, by a ſe- 

cond Will, executed in the Preſence of three Witneſſes, but not ſign d 
by the Witneſſes in the Teſtator's Preſence, he gave the ſame Lands 
to A. again for Life, Remainder to C. in Fee; this was held -no 
Revocation of the Remainder to B. notwithſtanding an expreſs A Cancelling 
| Clauſe of revoking all former Wills. And 'twas held clearly, that of the Dupli- 

the effectual Cancelling or Revoking either the Duplicate or original S 

Will is an effectual Avoiding of both, they being both but one Will, Will. 2. 
and ſo muſt ſtand or fall together. l 4 


—_— 


Nr Brown verſus Barkham. l 

HE Chancellor, having taken Time to conſider of this Caſe, did 2.1716, 

L now declare his Opinion ; firſt he puts the Caſe at large, and 1 

then premiſes, that naturally, and according to the common Senſe and Where there | 

Reaſon of Mankind, every one, at firſt reading the Will, would be 8 
clear of Opinion that the Teſtator's Intent in this Caſe was to give n 
his Eſtate to his Heir Male; and none but a Latryer, and one whoſe 117. 

Fudgment is byaſs d by the Learning of the Law, could poſſibly under- 


ſtand otherwiſe ; but ſince Reſolutions of Law and Decrecs in Equity 
have 
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have from Time to Time introduced and eſtabliſn'd certain Rules 
and artificial Modes of Property, he thought it neoeſſary to conſider 
ſuch of them as had been cited, and made Uſe of to diſprove this 
natural Conſtruction of the Will before he gave his own Judgment; 
the fitſt that has been cited is, that he who takes as Heir or Heir 
Male can't take whilſt his Aneeſtor is living; for the Rule is, that 
nemo eſt Heres Vioentis, and this is Archers Caſe, 1 C. 66. but the 
Rule makes nothing in the preſent Caſe; firſt, becauſe here the An- 
ceſtor was dead at the Time when the Deviſe took Place; ſecondly, 
becauſe here the Words of the Deviſe are all ſtrictly and literally ve- 
rified of the Perſon, that is, to take as Heir Male when the Deviſe 
took Place; and ſo nothing can be inferred from that Rule to in- 
fluence the preſent Caſe. But now in Archer Caſe the Words were 
not all true concerning him who was to take as Heir Male, for his 
| Anceſtor was living at the Time when the Will took Effect; and ſo 
according to the Rule beforementioned he could not take as Heir 
Male; but in our Caſe; the Anceſtor being dead long before even the 
making the Will; the Defendant Barkham may be truly and literally 
called his Heir Male, and conſequently capable of taking by that 
Name if nothing elſe hinders. Another Caſe: that has been cited is 
the Caſe of Challenor verſus Boyer, 2 Leon. 70, but that likewiſe is 
nothing to this Purpoſe, becauſe there the eldeſt Son was living when 
the Rem ainder ſhould have veſted in the Heir of his Body, which it 
could not do during his Father's Life; for during his Life, he was no 
more Heir Male than he was Female; ſo neither the Caſe in Dy. 99. 
is of any Force at Law in the preſent Queſtion ; for there the Son 
who claimed the Remainder was to make himſelf right Heir both 
of the Body of the Father and Mother, which during his Father's 
Life he could not do; but in that Caſe. it's ſtrongly implied; that if 
the Father had been dead, the Son ſhould have taken as right Heir 
of their two Bodies. i BY and 
A ſecond Objection has been made, that he who takes as a Pur- 
chaſor by the Name of Heir Male muſt anſwer the whole Deſcrip- 
tion; that is, he muſt be Heir and Male, which the Defendant Bark- 
Ham is not; but this is a Rule that has no Foundation in natural 
Reaſon, but is raiſed and ſupported by the Artifice of the Lawyers ; 
and under this Head we may conſider the principal Caſe of Counden 
and Clerk, and Sexhurſts Caſe, cited at the End of that Caſe ; and 
alſo the Caſe of Sterling and Eftrick in this Court; in all which 
_ Caſes 'tis obſervable, firſt, that the Limitations were only to the 
Heirs Male, not ſaying of the Body; ſecondly, whoever obſerves 
carefully the Manner of my Lord Hobart's Arguments, fo. 32. will 
tind his own Opinion to have becn for the Deviſe, if it had been 
made to the Heirs Male of the Body; and there ſeems to have been 
ſome Miſtake crept into the Print in the tranſcribing that Part of 
the Caſe, which looks to have been at firſt otherwiſe; and as to the 
Caſe of Sterling and Eftrick, beſides that there is no Mention of the 
Word Body, that was in the Caſe of a Deed, directing a Conveyance to 
his Heirs Male; and ſo he thought the Decree in that Caſe extremely 
right, and ſhould have given the ſame if it had come before him; but 
now none of all theſe Caſes do in any fort affect the preſent Caſe ; for if 


2 | he 


* * : F — — . 
132 Term. J. 
4 aff ? . bt i E 

N % N » # @& 


— 


Term. J. Hill. 2 GEORGE I in Chancery. 133 
the Renfon for rejecting this Deviſe were good, becauſe Part of the 
Deſeription of the Perſon intended to take, was not true, the ſame 
will be a good Reaſon for allowing the Deviſe in the preſent Caſe, 
where the whole Deſcription is ſtrictly and literally true; for without 
Queſtion one may take as Heir Male of the Body of a Perſon deceas d, 
who is no Heir General of the ſame Perſon; firſt, becauſe the Intent 
ok the Teſtator is manifeſt, and appears at firſt View who was the 
Perſon meant to take thereby; ſecondly, the Diſtinction between ta- 
king by Purchaſe and taking by Deſcent, where the Words are the 
ſame, though it be mentioned in Books of good Authority, yet it 
ſeems to have no good Foundation of Reaſon or Authority of La- 
to ſupport it; and if it ſnould prevail in all Caſes, would overthrow 
another Rule of Law, as certain, and as well eſtabliſned, which is, 
that a Perſon may take by Purchaſe, if he be ſufficiently deſcribed, 
though he has neither Addition of Chriſtian or Surname given him; 
nay, though his Chriſtian Name be falſe or miſtaken, as appears by 
ſeveral Caſes put to this Purpoſe in C. L. 3. a. and if fo, certainly 
ſuch a Deſcription of the Perſon as has all the Marks and Characters 
whereby he may be known, and is defective in none, muſt be ſuſficient 
to intitle him under that Deſcription: And that is the preſent Caſe, 
for the Words here are all true. Secondly, they are no more than 
true; for Edward Bar ham, in the ſtricteſt Propriety of Speech, is 
Heir Male of the Body of his Great Grandfather; and the Books 
which are to the contrary, infer to make out their Concluſion that 
the Words are not true, which ſhews, that if they are true the Au- 
thority of thoſe Books muſt fail; now that they are not true they 
endeavour to prove, by urging that the Perſon who is to take by ſuch 
a Deſcription muſt be both Heir Male and Heir General ; for if he 
fails in either, he is not the Perſon deſcribed : But this ſurely is no 
good Reaſon; though it be true, that the Word Heir, taken ſingly by 
itſelf, can be true of none but him who is Heir General, yet when 
they are joined with the Words Male or Female of the Body, they are 
true of him or her who deſcends from the Body, though they are not 
Heirs General; and to ſay otherwiſe, is a very difingenuous and unfair 
& Way of conſtruing Words. For ſuppoſe a Man has Land at Com- 
mon Law, and other Lands in Burrough Engliſh, and he deviſes his 
Lands at Common Law to his Heir in Burrough Engliſh ; or ſuppoſe 
a Man has Lands at Common Law, and other Lands in Gavelkind ; 
in theſe Caſes, if a Man ſtop at the Word Heir or Heirs, tis certain 
the youngeſt Son in one Caſe, or all the Sons in the other Caſe, can't 
take, becauſe the eldeſt Son is only Heir, and ſo this can never be a 
juſt Conſtruction of ſuch a Will; but now take all the Words toge- 
ther, and it is then moſt certainly a good Deviſe to the youngeſt Son 
who is Heir in Burrough Engliſh in the firſt Place, and to all the 
Sons who are Heirs in Gavelkind in the other; ſo in the principal Caſe 
leave out the Words Male of his Body, and then no Doubt but the 
Heir General is to take: But as theſe Words were added to diſtin- 
guiſh him from the Heir General, it would be a very unjuſt Way 
of wreſting and perverting a Man's Words, to leave them out purely 
to let in another whom the * never intended ſhould take; and 
| m the 
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perſomdefcribed to take; which is all ane as to ſaꝭ though the, Law 
allows an Heir General and Heir Special as two diſtin Perſons, yet 
none can take who is not Heir General and Heir Special in o n. 
which is to confobd and deſtroy; the very Diſtinction, itſelf between 
them: Beſides, herò the very: Perſon to take is certain, and known; 


Edward Bar ham, and no other, is Heir Male of the Body of his 


Vid. ante 117. 


Great Grandfather,/-and the Deſeription of him by theſe, Words. is 


in the Plural Number are a ſufficient-Deſcription'to! convey Lands by 
Deſcent from the Anceſtor to the Heirs Male ef his Body, they are 
as ſufficient to paſs fuck Lands, to the ſame Heir Male of that Body 
by Purchaſe, where the Intent of the Teſtator appears to be ſo: And 
this is not a Conſti uction wrought upon the Statute, for that Statute 


does not determine or meddle with what are Words of Purchaſe and 
what not, or how thé Heir of the Body that is to take ſhall be de- 
ſcribed; nor is there any ſuch Diſtinction between a Purchaſe. and a 
Deſcent ariſing upon that Statute; for the Words here made Uſe of 
in this Deviſe were all at the Common Law long before this Statute 
of Donis, which did not create ſuch Heir Male of the Body, for te 
would have taken by ſach @ Deviſe at the Common Law, as ſuffi- 


cieritly deſcribed and known; and the Statute only affirms the Deſcrip- 


tion: And this he ſaid was the principal Reaſon of the Opinion he 
was now to deliver, and the Authors which have been cited to the con- 


trary do not at all come up to the Caſe, there being no Mention of the 


Word Body in any of them. And as to the Opinion of Hob. 3 2. that 
the Words Heirs Male of the Body are not ſuificient Words of Purchaſe 


| where another is Heir General, he ſaid; Firſt, that that Point was not 


at all neceſſary for the Determination of the principal Caſe; Secondly, 


from thoſe Expreſſions in the Book, it looks rather like a Miſtake, than 
Hobarts own Opinion; Thirdly, if it were his Opinion, it feems not 


to be Law, becauſe a Limitation to the Heirs Male of the Heir Male 
of the Body of a Perſon dead before was ſufficient to veſt in them by 


Purchaſe without the Statute, and before the Statute de Doris; and fo 


is John de Mandeville's Caſe, C. L. 26. which he cited and applied, and 


faid, the whole Difference in thoſe Caſes was between a Deviſe to the 
Heirs Male or Heirs Female of the Body; and as to Shelly's Caſe, the 


principal Caſe there was rather a Confirmation of this Opinion, for 


there the Anceſtor was dead. at the Time when the Limitation took 


Place; and for my Lord Coke's Report of that Caſe, it ſeems only to 


be his own Argument, as he was of Counſel in it; and tho he does 


indeed lay down the Diſtinction between taking by Purchaſe and by 
Deſcent, yet Vray Chief Juſtice, when he comes to ſum up the Rea- 
ſon of the Judgment, takes no manner of Notice of that Diſtinction; 
fo that it ſeems to be only my Lord Coke's own Opinion, without any 
Authority to ſupport it. But then indeed this Doctrine is again tran- 
ſeribed into his firſt Iaſtitutes 24, Gc. and Shelly's Caſe cited for it, 
which is the only Authority to warrant that Diſtinction ; for as 8 the 
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ſuch an Opinion, that thete is but ohe of them at all to the Purpose, 
and that is directiy contrary to what it is cited to prove; for as to 
the 9 H 6. 23 and 24. and 11 H. 12. it was a Limitation only to the 
Heirs Male, not Heirs Male of the Body: Beſides that, he was not 
71 0 when the Limitation to him was to take Place, and fo that 
| Cafe can he no Ground for my Lord Coke's Opinion. Another Caſe 
cited: to ſupport this: Opinion, is the 27 H. 8. Bro. Tit. de Donis, 


Kt. 61. But on looking into the Caſe, it appears to be nothing at 


5 n . 8 
all to the Purpoſe; and Bro. Tit. 140. Hufſey's Caſe, there is no ju- 


dicial Refolution on this Point one Way or other; and Dyer 374. 


is only an imperfect Report of Shelly's Caſe: And from the Weakneſs 
of theſe: Authorities, to prove the Doctrine contended for, he took 
Occaſion to obſerve, that there was no relying on ſudden Opinions, 


as oited in Books; and for the Support of his own Opinion he cited 


to in gin, he ſalc he had lcked into 
cyery one of them withi all the Care he could, that he might go to 


Roll. 454. and 2 Vent. 311. Burchett cont. Durdant, alias 7ameèes Ante 117. 


againſt Richardſon, which he ſaid was a much ſtronger Caſe than 
this now in Queſtion; for there the Anceſtor was living, and yet it 
was held ſuch a Deſcription of him, as to let him in during the An- 
ceſtor's Life, though that was a Diſpenſation with an ancient Maxim 
of Law, Qzyod non eſt Heres viventis; but in our Caſe no Maxim of 
Law is infringed: But Beaumont and Long's Cafe in the Houſe of 
Lords lately is ſtill a much ſtronger Caſe, for there was not ſo: much 
as the Words of the Body, and yet the Heir was ſufficiently deſcribed 
to take, even in the Life of his Aunt Long; ſo that he thought thoſe 
Opinions of my Cord Coke and Hobart to be very much outweigh'd 
by the Authority of theſe later Reſolutions. Then he cited the Caſe 
of Pibus againſt Mitford, 1 Vent. 372. and ſaid, that my Lord Hale 
did not think fit to rely on the common Point of the Father's taking 
an Eſtate-Tail by Implication, but held the Words Heirs Male of the 


Body of his ſecond Wife a ſufficient Deſcription to veſt in the Heirs 


Male of the Body of ſuch Wife by Purchaſe: And though the Re- 
porter of that Cafe introduces the Argument of my Lord Hale, only 
with his ſaying, that of that he was not well ſatisfied; yet in the 
Argument of my Lord Hale after, he ſeems to have profeſſedly fer 
about confuting that Opinion, and takes Notice of ſuch Heir Male 
of the Body, as a Special Heir at Common Law before. the Statute 
de Donis, who was capable of taking by Deſcent from the Heir Ge- 
neral; and what he cites there out of Lit. Sect. 332. of performing 


the Condition as near the Intent as may be, he proves in the preſent 
Caſe that the Settlement muſt be made to the Perſon who is the Heir 


Special; and ſaid he had never met with any other Caſe to the 
contrary, but only the Opinions before mentioned of Coke and Hobart. 
As for the Caſe at the End of that of Pibus and Mitford, it is di- 
rectly in Point for the Special Heir Male; and in that Caſe he took 
Notice of his Heir General, as he does in the preſent, and therefore 
could never mean that his Heir Female ſhould take it, when he expreſly 
gives it to his Heir Male; and in that Caſe Juſtice Mild was of the 
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Number than they would have been if they had: been only in the Sin- 
gular, as they do denote the Perſon who is to take, and do at the ſame 
Time deſeribe the Quantity of the Eſtate he is to take; and thereupon 
decreed, that the 'Truſtees ſhould execute a Conveyance to Edward 
Barkham, and the Heirs Male of the Body of his Great Grandfather; 
for in this Caſe Aqguitas ſequitur Legem, and the Conveyance muſt 
be as near the Intent of the Jeſtator as may be, according to the Rule 
before mentioned, Lit. Sec. 352. And a Conveyance was decreed 


on — 


accordingly. 1 013 


Northy verſus Burbage. 


1 N this Caſe it was ſaid by the Counſel, and agreed to by the Court, 
7. G. at the that a Deviſe to all his Children and Grandchildren extends only 


4 —— thoſe that were in efſe at the Time of the Will made, for then 
| his Children the Will ſpeaks; and no Children born after are to be let in, unleſs 


ard Grand- there had been future Words in the Will, as all his Children and 
cllaren en Grandchildren, which ſhould be born or living-at his Death. 


tends only 


thoſe in 2/7. 4 Secondly, 
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Setondiy, That a Grandchild'is not within the Cuſtom of Londom A Grandchild 
to come in for his Father or Mother's Share, together with the other iger te 
Child of a Freeman; and this hath been ſettled by the preſent. Lord Ladm. 
Chancellor; where a Deed by Way of Proviſion being made by the 
Grandfather,” after the Father's Death, in order to introduce the 
Grandfon into the Pather's Place, was ſet aſide, as made in Fraud of 
the Cuſtom againſt the ſurviving Child, 
© Thirdly, The Teſtator in the principal Caſe being a Freeman of 
Fondotr, by his WH in Writing declared that he had given 1000 J. to 
one, 1000}. to another, and fo to the teſt of his Children, in full of 
their Ophanage Part, by the Cuſtom of TZondon; yet this Declara- 
tion let them in, bringing their Sums into Hotchpot to their full cuſto- Hueber. 
mary Shares of the whole; but whether the Sums mentioned in the Vide anne 13; 
Will ſhould” be taken to be the whale of what the Teftator had * 
given them, or if the Parties concerned were at Liberty to prove ind ay : 
more paid them, was the greater Queſtion ; and the Court ſeemed 
inclinable to let them into the Proof thereof. 

Furt hhy, A Deviſe of 7 oo J. apiece to two of his Grandchildren 

by Name, and if either of them died, his Share to go to the Sur- 
vivor, and if both died, then their Shares to go to their Mother; one 
of them died in the Life of the Teſtator, yet his Share went by the | 
expreſs Words of this Will to the other Grandchild, and was held to Lapſed Lega- 
be no lapſed Legacy. Vide ante 76. Lucas's R. 999. cy. 


i rien Piggot contra Penrice. OY . 
* was an Appeal from the Rolls, and the only two Points Saua, 
in Queſtion were; Firſt, where one by Will deviſed in this 1% 18, 
Manner, I make my Niece Gore, fince married to Sir Henry Penrice, A ph 
Executrix of all my Goods, Lands and Chattels, Whether any and Where an 
what Eſtate paſſed in the Land by the Deviſe, it appearing in the e : 
Cauſe, that the Teſtator had no 'Terms or Intereſt for Years in any 4, Sy hy 
of the Lands in Queſtion ? The ſecond was, where the Teſtatrix had and Lands li- 
made a Settlement with Power of Revocation by Writing, executed _ — 
under Hand an Seal, in the Preſence of three Witneſſes, not being and what 
menial Servants ; and ſome Time after, being indiſpoſed, wrote a runs. Sc. 
Letter, (which was read and proved in the Cauſe) ſignifying her In- WI. EM 
tention to revoke theſe Uſes, and deſiring a Deed might be prepared 

purſuant to the Power for Revocation thercof, and ſettling the ſame 

on her Niece Gore, Whether this ſhould be conſtrued to amount to a Vide pot 
Revocation, ſhe dying before any Deed was prepared, or any Revo- 10. 167. 
cation actually made? mn 
As to the firſt Point 'twas argued, that this Deviſe was ſufficient to 

aſs the Lands, and to give the Deviſee an Eſtate of Inheritance therein. 
hat if it were otherwiſe, the Word Lands would be uſeleſs, and muſt 

be rejected, there being no Terms nor Intereſts for Years in any other 
Lands; that if any one ſays in his Will, 7 make ſuch a one univerſal Heir, 
this will paſs not only his Real, but his Perſonal Eſtate likewiſe ; and 
this has been oftentimes allowed; and yet theſe Words are as impro- 
per, and as little applicable to the Perſonal Eſtate, as the Words in 
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the preſent Caſe to the Real Eſtate ; that by making her Niece. Exe- 


trix of her Lands, ſhe gave her a Power to ſell and diſpoſe of her 
Lands, and that without Queſtion would have paſſed a Fee; and by 


this Deviſe the Lands are made ſubjett to the Payment of Debts and 
Legacies, and under the Control and Management of the Executrix, 
in the ſame Manner as the Goods and Chattels, whereof ſhe is made 
Executrix in the ſame Clauſe; and if ſhe ſhould: have but an Eſtate 
for Life therein, ſhe might poſſibly die before ſne was reimburſed out 
of the Rents and Profits what ſhe: had paid for Debts; which is the 


Reaſon that a Deviſe to one paying my Debts will paſs a Fee. 


| Revocation... - 


As to the ſecond, Point 'twas argued from ſeyeral Expreſſions in the 
Letter, that ſhe had a manifeſt Intention to revoke the Settlement; 


that ſhe went as far as ſhe could towards it that ſhe expreſly gave 
Directions to have a Deed prepared for that; Purpoſe; ! and that the 


Reaſon of its not being compleated was her dying ſo ſoon, which 
was the Act of God; that if this Letter had been ſealed and atteſted 


- purſuant to the Power, it would without Queſtion have been a Re- 


vocation ; and they cited the Duke of Albemarlè's Caſe, where a Re- 
vocation was to be in the Preſence of ſix Witneſſes, whereof three to 


be Peers; yet 'twas held in that Caſe, that if the, Perſon was beyond 

Sea, or under any Diſability of having three Peers, and purſued his 

Power of Revocation in all other Circumſtances, that would be ef- 
fectual in a Court of. Equity. . 


But my Lord Chancellor was ſo clear of Opinion in both Points a- 
gainſt them, that he affirmed the Decree ſomewhat haſtily, without 


hearing of Counſel on the other Side. As to the firſt Point, he ſaid, 
whatever his private Opinion might be of the Intent of the Teſtator 


Heir not to 
be diſinherited 
ſans expreſs 
Words. 


to give her Niece thoſe Lands, yet in Point of Judgment he could not 
decree for her; that it was a molt known and eſtabliſhed Rule of Law, 
that an Heir is never to be diſinherited but by expreſs Words or neceſ- 


ſary Implication ; that here were neither in this Caſe; that the Word 


Lands was not however uſeleſs, or to be rejected ; for that in all Pro- 

bability there might be Rents in Arrear of the Lands, and by making 
her Executrix of her Lands, the Rents of thoſe Lands would paſs ; 
that nothing certain could be inferred from ſuch a Deviſe, and there- 
fore he muſt not break into the ſettled Rule of Law to ſupport it. 
And as to the ſecond Point, there might be good Reaſons for putting 
herſelf under that Reſtraint, in the Manner of Revocation, to prevent 
Surprize or Inadvertency ; that there was no Pretence of any Obſtruc- 
tion from the Perſons who claimed under that Settlement ; that here 
was nothing more than a beſpeaking of a Revocation, and the Com- 
pletion of it prevented by her Death; that no Cauſe had ever yet 


gone ſo far; and therefore 'twas too hard for him, and affirmed the 


Appointment. 


Decree. Note; the Teſtatrix by her ſecond Will gave Part of theſe 
Lands to Charitable Uſes, and they were decreed at the Rolls to be 
good as an Appointment upon the Act of Parliament, notwithſtand- 
ing there was no Revocation ; but that Point was not now in Queſtion. 

Ougre, If the bare Appointment of one to be an Executor conveys 
any Intereſt, for it ſeems to be only a mere Authority. V. B. 
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+... . .Furſaker contra Robinſon, _. 8. C. Abr. Eq. 
XXMan ſeiſed of Lands, which by the Cuſtom of the Manor could Sanda, 
A not paſs but by Deed, Surrender and Admittance, and having a ON” 4 
Natural Daughter, does by Decd, in Conſideration of 300 J. therein n 
mentioned to be paid by the ſaid Daughter, grant and convey theſe A Conveyance 
Lands to her and her Heirs, and ſhe was admitted accordingly; but 1 
no Surrender was made of theſe, Lands, as the Cuſtom required; and a Natural 
at the Foot of the Admittance was a Proviſo, that her reputed Fa- rid 
ther ſhould hold and injoy theſe Lands for Life ; alſo in the Deed n the 
was a Covenant for further Aſſurance ; but for want of a Surrender Cuſtom, void. 
according to the Cuſtom of the Manor this was agreed to be a de- iI pr 
fective Conveyance; ſo this Bill was brought againſt the Heir at Law and 468, this 
to ſupply: this Defe&, and to have further Aſſurance according to the Caſe cited. 
Covenant ; and whethet this Court could ſupply it in Behalf of a 
Natural Daughter was the ſingle Queſtion ? It was urged for the 
Daughter, that ſhe ought to be conſidered as a Purchaſor, having 
paid 300 J. for it; but 'twas (aid on the other Side, that tho 300 J. was 
mentioned in the Deed as the Conſideration, yet no Money was ever 
paid, and the Plaintiff could make no Proof of any Money paid; 'twas 
alſo urged for the Plaintiff, that after her Birth her Father had mat- 
ried her Mother, and therefore, tho ſhe was a Baſtard by our Law, 
yet by the Law of the Spiritual Court ſhe was looked upon as Mulier 
puiſne, tho before Marriage the was Baſtard Ezgne; for that, by their 
Law, Matrimonium ſubſequens tollit peccat' precedens ; but of this 
Marriage likewiſe with her Mother ſhe made no Proof. 'T'was 
urged, that ſhe being his Natural Daughter, he was by the Law of 
Nature obliged to provide for her; and that this Court ought to 
ſupply a detective Conveyance, intended for that Purpoſe, as it had been 
done in many Inſtances for younger Children, and the rather, becauſe 
of the expreſs Covenant for further Aſſurance, which they came here 
to have a ſpecifick Performance of; and that ſhe ought to be looked 
upon as a Purchaſor, and to have the Benefit of that Covenant. On 
the other Side 'twas argued by Sir Thomas Powis and others, that 
though the reputed Father, if he thought her to be his Child, was 
obliged by the Law of Nature to provide for her, yet no Body elſe 
was; that this Court was under no ſuch Obligation ; ſo ſhe was to 
be conſidered now as a meer Stranger; and to ſupply a voluntary 
Conveyance, that is defective for a Stranger againſt an Heir at Law, 
was what never was attempted before; that ſhe was to be conſidered 
as zullius filia, and could not be conſidered as a Child in any Court; 
and that the Court was to follow the Law in ſuch Caſes ; that 
though her Father had a great Affection for her, yet that was not 
ſuch an Affection as would raiſe a Uſe at Law; that the Covenant 
for further Aſſurance could not at all help the Caſe where the 
.. original Conveyance was void; that if a Man covenants to ſtand 
ſeiſed to the Uſe of a meer Stranger, and covenants to make further 
Aſſurance, this Covenant depending upon the Nature of a Convey- 


ance, 
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ance, if it were void, the Covenant which is only auxiliary, and goes 
along with the Eſtate, muſt be void too. And this was a Copyhold 
WW * © which could not be affected even by a Judgment at Law; much leſs 
il | by a Covenant which could not bind the Heir at Law of the Copy- 
1 aß That in a Caſe of Kettle and Totonſend, in the Time of my 
Abr. Eq, C. Lord Somers, twas held; That a Man was not obliged to provide for 
p. 123 bis Grandchild as he was for his Children, Whieh were then faid to 
i be in Nature of a Debt upon him; and as he was obliged to pay 
=_ - bis Debts, fo this was a Debt of Nature which he was likewi 
at bdbbliged to pay, but not to his Grandchildren, much lefs to a Baſtard- 
4 Child. But my Lord Chancellor ſeemed not to be ſatisfied; and ſaid, 
i: 0 ++ That by the 43 Elis. a Man was obliged to provide for his Grand- 
=—_ children; but as to the Point in Queſtion, the Court was of the 
z= ame Opinion for the Reafons before given, and diſmiſſed the Appeal 
from the Rolls. And as to the Proviſo at the Foot of the Admit- 
+” tance, 'twas held repugnant and void, according to the Caſe in Cro. 
0 Car. or Cro. Fac. and the Diſtinction taken in 4 Co. 25. Kite contra 
Onainton. VVV i 


S Jacobſon verſus Peer Williams. 
2. 1 Peer ft „% FOLKS: mT 
Will. 382. 


| Legacy of 1000 J. was given to one after the Death of her 
Saturday, : 


1 Mother, when ſhe ſhould attain the Age of 21 Years: The 
Cm Defendant was appointed Truſtee for the Raiſing and Payment there- 
Wl Court. of out of certain Lands: The Deviſee was drawn into an improvi- 
1 — ale, dent Match whilſt ſhe was very young, with one who ſoon after be- 
FF the Wife on a came a Bankrupt ; and the Plaintiffs were Aſſignees under the Com- 
bY Contingency, miſſioners of Bankrupts, and brought this Bill for the Portion which 
bi | | ran the Husband was intitled to in Right of his Wife: Twas inſiſted by 
1 „ Defendant, that the Plaintiffs could be in no better Condition 
103, and than the Husband himſelf would have been if he had brought this 
2 Peer Will. Bill for the Portion; that if the Husband had brought ſuch a Bill, the 
497: Court would have taken Care to have made a Proviſion for the 
Wife thereout ; and as the Portion was in the Hands of the Truſtees, 
18 | the Plaintiffs who ſtood in the Husband's Place could be in no better 
| Condition, but muſt ſubmit to make a Proviſion for the Wife like- 
7 wiſe. It was likewiſe inſiſted, that this was not veſted in the Wife; 
1M but her Mother was ſtill living, and ſhe herſelf under Age, fo that 
it was but a double Poſſibility in the Wife, and conſequently no more 
in the Husband, and then it could never paſs by this Aſſignment to 
the Plaintiffs. My Lord Chancellor having taken Time to confider 
of it 'till this Day, was of Opinion that this was not a Portion veſted 
preſently in the Daughter, payable at a future Time, but was ſub- 
f ject to a double Contingency, the Death of the Mother, and her on 
i ſurviving, and attaining the Age of 21 Years; firſt, that the Portion 
| | never veſted, being given to her only when ſhe ſhould attain 2r 
1 Years after the Death of her Mother, was not preſently payable at 
4 that Time; and that tho' both the Contingencies had now lately ha 
14 pencd, 972. the Death of her Mother, and that the Daughter had at- 
tained her Age of Twenty-one; yet thoſe being ſince the Aſſignment 
2 | | of 


| 

| ; 
if | See Abr. Eq. 
. | 

| 
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of the Bankrupt's Eſtates, and ſince a Certificate of his having con- 
formed himſelf in every Thing to the Acts, he was now by the Opi- 

nion of my Lord Chancellor diſcharged as a Bankrupt: And this Por- 

tion could not paſs without a new Aſſignment, 5 the Com miſſio- 
ners could not make, their Commiſſion being determined and at an End. 


re 
1 of Agreement on Marriage were made, whereby the Nev. 24, 5 
N Husband was to leave his Wife 2000 J. at his Death, and to . 
ſettle on her a Rent- Charge of 100 J. per Aun. out of Lands to be cellor'sHouſe, 
purchaſed, with Clauſe of Diſtreſs: The Marriage takes Effect, and the bet Ire 
Husband having made no Purchaſe, nor any Settlement of the 100 J. Marriage-Ar- 
per Ann. on his Wife, makes his Will; and therein taking Notice of ticles to leave 
the Articles, deviſes the 2000 J. to his Wife, and deviſes the Reſidue 2 Pet Wie. 
of his Perſonal Eſtate to 'Truſtees in Truſt, to lay out the ſame in See Luc. Rep. 
the Purchaſe of Lands, to be ſettled in ſuch Manner as ſhould be 99 wi 
deviſed for ſecuring the 100 J. per Ann. to the Wife for her Life in 34, = 
the firſt Place, and ſubject thereto to the Uſe of the Plaintiff, his Ne- 
phew, and the Heirs of his Body, with ſeveral Remainders over, and 
dies. And now the Plaintiff brings this Bill, and prays to have an 
Account of the Perſonal Eſtate, and that the ſame might be paid to 
him on giving Security to anſwer the 100 J. per Ann. to the Wife for 
Life; in Regard, as he ſuggeſted, that if ſuch Purchaſe were actually 
made, yet he being Tenant in Tail thereof, might, by a Common 
Recovery, cut out thoſe in Remainder, and make himſelf Tenant in 
Fee; and it being about this Time held to be but reaſonable to avoid 
the Expence and Trouble of a Common Recovery, 'twas ſent to a 
Maſter to take the Account; and the Plaintiff was forthwith to enter 
into a Recognizance to the Maſter of the Rolls and the ſenior Six- 
Clerk, for ſecuring of the 100 l. per Ann. to the Wife for Life; which 
he did accordingly, and for ſome Years after paid the 100 /. to the 
Wife; but after that he let it run in Arrear for ſeveral Years, and 
refusd to pay it any longer, unleſs the Wife would allow him to 
deduct for Taxes; and the Wife not only refuſing that, but inſiſting Tazes- 
likewiſe to have Intereſt for the Arrears incurring ſince the Recogni- 
zance, it came now before the Court upon the Maſter's Report of all 
this Matter ſpecially : And two Queſtions were made, 1ff, Whether 
this 100 J. was to be ſubject to Taxes? 2dl/y, Whether the Arrears 
ſhould carry Intereſt? As to the firſt, the Court was clear of Opinion 
that this 100 J. per Ann. not iſſuing out of Lands, but ſecur'd onl 
on the Perſonal Eſtate, and conſequently the Nephew. himſelf being 
charged with no Taxes to the Crown, ſhould not be allowed to de- 
duct for Taxes, for that would be dire&ly giving him ſo much Money 
out of the Annuity, without any Reaſon or Conſideration whatſoever ; 
for as he himſelf paid no 'Taxes in Reſpect of the Perſonal Eſtate, 
there was no Colour to allow him any Deduction in Reſpect of Taxes, 
tor by the continuing it ſtill a Perſonal Eſtate he ſaved every Year fo 
much Money, which if the Land had been purchaſed he muſt have 
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ed or not. 
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Deducion for paid; and as he had the Benefit of being free from Taxes, ſo ought 
Taxes, allow- the Annuitant too: And a Caſt: was cited of Green verſus CEreen, 
where one gave Bond for Payment of an Annuity for Life, and after- 
wards, for better ſecuring of the Annuity, purchaſed ſeveral Shares 
in the New-River Company; and charged them with the Payment 
of this Annuity; and though theſe Shares ſavoured of the Realty, 
* yet becauſe the original Security was Perſonal, no Deduction was 
allowed for Taxes: No more onght there to be in this Caſe, when 
the Security is only Perſonal, and the Nephew himſelf never charged 
with Taxes; but when Lands came to be purchaſed purſuant to the 
Articles, the Annuity muſt then be ſubje& to a proportionable De- 
dauctidn for Taxes. As to the ſecond Point, it was decreed, That 


«= (Arm wwe 


latereſt for | the Recognizance being in Nature of a Bond, the Arrears were a Debt 
Areas. fecured thereby, and ſo muſt carry Intereſt from the Time they be- 


came reſpectively due, ex relatione magiſtri Stroud; who ſaid, That 
_ ſeveral other Caſes were cited, where an Annuity, ſecured only out 
of a Perſonal Eſtate, ſhould not be liable to Taxes. 


Anonymus: 


Metiday, T ; WAS held by my Lord Chancellor, 'That upon the Statute of 


D =" Wien? | Frauds and Perjuries a Judgment ſhall have no Relation but 
i Net from the Time of figning, not we as againſt Purchaſers of the Lands 


Chancellor's 


themſelves, but alſo againſt prior Judgments enterd in the Grand Seſ- 


. a: ſion of Wales, to which that Statute docs not extend; and therefore, 


Time a Judg- as objected, the Judgment in the Common Pleas, though ſubſequent 


event, by the in Time to the other Judgment at the Grand Seſſions, yet if it might 

— 6: relate to the firſt Day of the Term, it would take Place of the other 

ſhall relate. Judgment: But my Lord Chancellor ſaid, a Man who truſted his 
Money on a Judgment was in ſome Sort a Purchaſer of the Land, 

and he might take out Execution, and extend the Land itſelf; and 

therefore if he found no Judgment prior to this, he thought his Se- 

curity good, and that the Rule the Statute had laid down for the 

Safety of Purchaſers of Lands themſelves was a good Rule to follow 

in the preſent Caſe, and that Relations were not to be favoured in 

a Court of Equity. But Sir Thomas Powys inſiſted ſtrongly, That 

the Statute extended only to Purchaſers of Lands; and therefore ſaid 

a Judgment ſhould have the ſame Relation ſtill that it had at Common 

Law againſt a voluntary Settlement, or againſt any one who came 

to the Lands by any Conveyance without valuable Conſideration ; 

and this was not denied by the Court: But in the preſent Caſe, if 

the ſubſequent Judgment in the C. B. ſhould have ſuch Relation, it 

would defeat real Creditors, who truſted to the Priority of their Judg- 

ments, which the Chance/lor thought ought not to be overthrown by 


a Fiction of Law. 


Marſhall 


Term. J. Hill. 3 GEORGE. I. in Chancery. 143 


Marſhall verſus Frank & UX. 
NE having Iſſue a Daughter by his firſt Wife, who was dead, Eb. 10,1717. 
and being poſſeſſed of ſeveral Meſſuages for a Term of 999 Years, Nine 
makes a Mortgage of them for ſecuring the Sum of 100 J. and after, Agreements. 
on his ſecond Marriage, gives Bonds to Truſtees to leave his intended 
Wife 2004, at his Death: Then the Marriage takes Effect; and the 
Wife being poſſeſſed of a Leaſehold Eſtate, the Husband, in Conſide- 
ration of his Wife's having joined with him in the Sale and Diſpoſition 
of her Leaſehold Eſtate, and alſo in Conſideration of the Delivery Leaſeheld 
up of the Bond, by Indenture of Leaſe and Releaſe, grants, bargains, Face by 
ſells, and demiſes his own Leaſehold Eſtate to Truſtees and their Heirs, Releaſe, * 
to the Uſe of himſelf and his Wife, for their Lives, and the Life of Truft, &c. 
the Survivor of them, Remainder to the Heirs of the Wife, and 
covenants that he was ſeiſed in Fee: Then the Wife dies, without 
Iſſue; but before her Death ſhe makes a Writing in Nature of a Will, 
and thereby deviſes the Premiſlegſo ſettled on her to the Plaintiff and 
his Heirs; and the Plaintiff got a Releaſe from the Heir at Law of 
the Wife: The Husband after, on the Marriage of his Daughter with 
the Defendant Frank, enters into Articles, whereby he agrees to ſettle 
and convey the Premiſſes on the Defendant and his Wife, and their 
Iſſue; and the Defendant afterwards, having Notice of the firſt Set- 
tlement, pays off the Mortgage, and takes an Aſſignment of the 
Mortgage Term : And this Bill is brought by the Plaintiff, as De- 
viſee of the Defendant's Mother, to have a Redemption of the Term, 
and the Benefit of the Deviſe. The Defendant pleaded the Articles 
made -on his Marriage ; That he was a Purchaſer for valuable Con- 
ſideration, and had no Notice of the ſaid Settlement, but would not 
ſwear this Plea ; ſo the Plca being over-ruled, and his Title being 
ſet forth by Way of Anſwer as before, 'twas now inſiſted for the De- 
fendant, that admitting any Thing paſſed by the Leaſe and Releaſe 
to the Mother, under whom the Plaintiff claimed, yet that was only 
a voluntary Settlement, and therefore ought not to take Place againſt Voluntary 
the Defendants, who were Purchaſers for a valuable Conſideration ; bettlemeie. 
and as they pretended, without Notice; though this was not ſworn, 
That the Settlement was voluntary appeared from its being made 
after Marriage; and the Conſideration of the Wife's having joined 
with the Husband in the Sale of her Eſtate was nothing, for that 
being only Leaſehold, the Husband had abſolute Power to diſpoſe of 
it without her; and therefore her Concurrence or Conſent was no 
Conſideration; and as to the Delivery up of the Bond, that was now 
out of the Caſe, ſhe dying before her Husband. But Secondly, It 
was inſiſted, That nothing at all paſſed by the Settlement; for it 
being only a Term in Groſs, no Uſe paſſed to the Truſtee by the Sta- 
tute of 27 H. 8. which only raiſes the Uſe when a Perſon is ſeiſed: 
That by the Leaſe for a Year, which was only a Bargain and Sale, 
no Uſe paſſed, and there was no Attornment to veſt it as a Reverſion; 
and the Releaſe being to enure upon it by Way of Enlargement of 


Eſtate, 


—_ oY * * 1 mA 


cannot ope- 
rate on a yoid 
Releaſe, 


ting it had been good, yet ſhe was under Coverture, and had no Power 


or VII. 


whatſoever to make a Will, and conſequently the Deviſe to the Plain- 


tiff thereof was void; and then the Releaſe of her Heir at Law could 


have no Operation, nor had he any Intereſt in him to Releaſe; and 


then the Term went to the Husband, he ſurviving his Wife, and con- 
ſequently his Settlement muſt take Place: That the Husband was 


the only Perſon intitled to take out Adminiſtration to the Wife; and 
therefore admitting this Settlement ſhould paſs the whole Intereſt in 


:the Term, yet the Husband might at any Time take out Adminiſtra- 


tion to his Wife, and thereby intitle himſelf to it. On the other Side 


it was infiſted, That the Plaintiff had actually taken out Letters of 


Adminiſtration to the Wife; and though he had not Letters of Ad- 
miniſtration in Court, yet it being ſent to the Maſter, to inquire whe- 
ther the Lands comprized in the Articles made on the Daughter's 
Marriage were the ſame which were mentioned in the Mother's Set- 
tlement, there being ſome Reaſon to doubt it, the Court left the 
Plaintiff at Liberty to produce his Letters of Adminiſtration before the 
"Maſter: And my Lord Chancellor was of Opinion, That either by 
Virtue of ſuch Adminiſtration, and by the Deviſe of the Wife's, ope- 
rating as an Appointment, or by the Releaſe of the Heir at Law of 


the Mother, by ſome or one, or all of theſe Ways, the Plaintiff ought 


to be let into a Redemption of the Term; for though the Settlement 


could not operate as a Leaſe and Releaſe, yet the Husband being in 
Poſſeſſion, and not the Mortgagee, and there being the Word Granted 


in the Releaſc, it took Effect as a Grant or Aſſignment of his whole 


| Intereſt at Common Law; and though it would not go to the Heirs 
of his Wife, yet his Intention being plain to exclude himſelf from 


the whole Intereſt of that Eſtate, he ſhould not be afterwards admitted 
to derogate from it ; and therefore it ſhould not veſt in thoſe in whom 


by Law it ought, which was the Adminiſtrator of the Wife; for as 


the Husband intended to deveſt himſelf of the whole Fee, if it had 
been a Fee, there was no Reaſon, when it appeared to be a leſs In- 
tereſt, that this ſhould not paſs; and therefore he was of Opinion the 


Defendants ought to aſſign on Payment by the Plaintiff of Principal 
and Intereſt, but ſent it before the Maſter to inquire as to the Lands. 
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Hewett] verſus Ireland, &'c. Wi 4es. 


()? EiWilliom Stringer being ſeiſed in Fee of an Eſtate, in a dene 
Kight of his Wife, and having Iſſue only one Daughter, who, for the Wike; 
was about the Age of 10, Stringer and his Wife entered into an ue 
Agreement with the Plaintiff. for the Sale of his Eſtate, and that out Wife Elte. 
of the Purchaſe Money 600 /. ſhould be ſecured, as a Proviſion for 
the Wife and Children, and Conyeyances were executed to the Plain- 

tiff aceordingly; and the 6001, Part of the Purchaſe- Money, was ſe- - 

ured by Way of Mortgage on the purcbhaſed Eſtate in this Manner, _ 
a J. a Vear, the Intereſt thereof was to be paid to Stringer 

the Husband during his Life; and after his Death, to the Wife for 
Life; and after their Deaths, then the Intereſt to be paid to ſuch 
Daughter or Daughters as ſhall be begotten between them, till they 
ſhall attain their Ages of 21 Tears, or be matried and then the ſaid 
Principal Moncy of 600 /. to ſuch Daughter or Daughters equally 
between them: And in, Caſe there ſhall be no ſuch. Daughter or 
Daughters, then to the Wife in Caſe ſhe ſhall ſurvive the Husband ; 
but in Caſe. he ſhall ſurvive. her, then to the Husband, his Executors 
and Adminiſtrators. | The Defendant, Jelamd intermarried with the 
Daughter, which ringer and his Wife had before the Settlement, 
and in Conſideration of this 600 J. made a Settlement oncher, the 
Daughter died in 1708, and in 1715 the Mothen died; Ireland took 
out Letters of Adminiſtration to his Wife, and by Virtue thereof 
claimed the 600/. Stringer the Husband claimed the 600 J. as ſur- , If Singe 

HEL 5 8 | k 9, inger 
viving his Wife; and there was no other Iſſue, ſave only this Daugh- the Husband 
ter, and ſhe was born 10 Years before the Settlement, And now the vas not alſo 
Plaintiff brought his Bill, in the Nature of an Interpleading Bill, to di, Caim 
know to which of the Defendants he might with Safety pay the made by his 
Money : And it was decreed. for the Defendant Ireland ;, for twas Beads, or | 
ſaid, it could never be the Intent of the Settlement to provide for a es” 
Daughter which probably might never be in Z/e'; and to leave a what Right 
Daughter who was, then about 10 Tears of Age, who had never me ac 
done any Thing to diſoblige her Parents, and was wholly unprovided 4d have to 
for, without any Proviſion at all, although the Words ſeem to haye a either the In- 


future Relation from the Time of the Settlement, yet the Intent * 


was only futurely as to thoſe which ſhould be begottcn at the Death ring his Life ? 
of the Father and Mother; that this Daughter came in within that Fer che Inte. 


x _— 55 8 | ; reſt is expreſ- 
Conſtruction, yet it was like a Limitation to one and his Iſſue pro- 1y med 
creatis or procreadis ; that if it were procreatis, it would take in be paid to 
h 1 b f . ir : Aj th f 1 7 "$1 8 „ otrinper for 
thole born after; it procreandis, thoſe born before: So here the In- his 136, and 

tention was never to exclude this Daughter; and conſequently the not to the 

| Defendant, as her Adminiſtrator, is intitled to it; and it was decreed cnn 

accordingly with Coſts. eh bas i LA ell i Death : 
— — | But perhaps it was to know to whom, he ſhould hereafter pay the Principal. 
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reftrains the ſhe deſites Her Mother” to give this 180 /. to th Plaintiff, if ſhe 
berty ans thought fit, and them foon after dies. The Mother proved the Will, 
y 
Diſcretion of and chen this Bill was: brought abainſt her to have the 180 J. paid. 
1 The Mother by her Anſwer admits ſhe had ſueh a Sum in her Hands, 
that her Daughter did make ſuch Requeſt to her, but ſhe left it to 
her Electiom whether the would: give it to the Plaintiff; and in this 
Caſe it was agreed, That this was not good uf 4 Nuncupative Will, 
being above 36 Ii and not redueed into Witting within fix Da! safter 
the Speaking, as that Statute requires. Secondly, That if the De- 
fendant had inſiſted dn the Statute of Frauds and Perjuries, the 
Ooürt would not have relieved the Plaintiff as upon a Truſt: But in 
this Cafe, tho Defendant having by Anſwer confeſſed the Truſt, 
there was no Danger of Perjuty from the Variety of Witneſſes, which 
was the Miſchief che Statute intended to provide againſt ; and there- 
fore the Court took it to be in the Nature'of a Truſt, and decreed 
8 for the Plaintiff; for the Defendant expreſly ſwore ſhe did not think 
404. fit to glee it to the Plaintiff, and that the Teſtator had left her at Li- 
berry; But this Deeree was againſt the Opinion of ſeveral at the Bar, 
wo thought it too hard on the Election left in the Mother; but the 
Coutt principally telied on the Caſe of Kinſman contra Kinſman, 
wöere à Man deviſed away an Eſtate of 20001. per Ann. and up- 
wards from his Son and Heir to a Bargeman, and by his Will deviſed 
doo bis Son 20 J. per Jun. with this Clauſe, that if he behaved himſelf 
well, and gave no Trouble or Diſturbance concerning his Will, then 
115119 HE might make it up 80 J. if he thought fit. In that Caſe the 
Court decreed the 80 J. per Ann. to the Son againſt the Deviſee; but 
it was purely upon the Cireumſtances and Hardſhip of the Caſe: 
But in the preſent Caſe twas ſaid there were no Circumſtances or 
Ingredients of Hardſhip on the Plaintiff, But ng + for it ſeems 
10 be a Traft in the Hands of the Mother. 


See Abr wad W nl el Wamer and Horn, or Hone. 
C. 292. 8. G 45 | 
Weduſtly,' Ti, Glaudein being poſſeſſed of Gren! Leaſchold Houſes for ſc- 
Moy „ © Veral Terms for Years, makes his Will, and thereby deviſes his 
i . ſaid Leaſehold Houſes to Anne his Wife for her Life; and after her 
Death! give and deviſe the ſame to Alice Buinion and her three Sons, 
Tenants in to be equally amongſt them; and it was decreed, That they took as 
Common- Tenants in Common, tho there was no Mention of any Diviſion to 
Will. 347. be made, or equally to be divided between them: Accordingly the 


Plaintiff, who was Adminiſtrator of Alice Buiniou, and had brought 
4 this 
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this Bill for Account of the Profits, had a Decree for an Account of 
the fourth Part of the Rents and Profits for the Time to come. 


Bradburn verſus Woodcock.  , 


CY Iſaac Hawkins, an Attorney, being ſeiſed of a very con- Zed. Dir. 
ſiderable Real Eſtate, and alſo poſſeſſed of a conſiderable Perſo- 
nal Eſtate, and having only three Daughters, died about the 28th of 
March 1713, whereby about 150 l. per Ann. deſcended to each of his On 2 Muri 
Daughters; and their Shares of the Perfonal Eſtate came to about N 
1100 J. apiece. One of his Daughters was married in his Life-time given to 
to one Mr. Brown of Burton upon Trent, 'a Gentleman of about **: 
good. per Ann. to whom the Defendant was Curate, and had a 
Power-of granting Licences, and ſuch like 'Things, from the Chan- 
cellor of the Dioceſe ; the Plaintiff was Clerk to Mr. Hawkins at the 
Time of his Death; and had ſo far carried on a private Amour with 
Mrs. Mary Hawkins, the ſecond Daughter, that ſhe had ſome Kind- 
neſs for him; but the Plaintiff was a Man of no Fortune at all. 
In a Day or two after the Death of aac Hawkins, the Plaintiff 
applied himſelf to the Defendant, and acquainted him with his ha- 
ving Affection for Mrs. Mary Hawkins, and deſired him to grant him 
a Licence for their Marriage; whereupon the Defendant repreſented 
the Obligations he was under to Brow, who had married one of the 
Siſters ; that he was not only afraid of forfeiting his Favours by grant- 
ing of ſuch Licence without firſt acquainting him with it, but that 
he might be alſo in Danger of Proſecutions in the Spiritual Court, 
and be Io to great Trouble and Expences thereby : Upon which the 
_ Plaintiff offered him to give a Note of 500/7. to indemnify him from 
any Expence he might ſuſtain on that Account; and accordingly the 
Plaintiff prevailed upon him to take his Promiſſory Note for Payment 
of 5001. on Demand, for Value received; and thereupon the Defen- 
dant told the Plaintiff, that tho' he did not then grant the Licence, 
yet he'd go along with him to the young Lady, and ſo far ſecure her 
to him, that he ſhould be in no Danger of loſing her; and accordingly 
about 10 o'Clock that Night the Plaintiff and Defendant went to- 
gether to the Houſe of the late Hawkins, and after the Defendant 
had diſcourſed with the young Lady in private, ſhe and the Defen- 
dant came out to the Plaintiff, and by the Influence of the Defendant 
ſthe conſented to join Hands with the Plaintiff, and the Defendant pro- 
nounced ſome Words of Contract between them, and after that was 
over exhorted her to continue faithful to her Engagement, and to 
remember the folemn Promiſe ſhe had made; but at the ſame 
Time repreſented the Danger and Difficulty he ſhould be under of 
ſolemnizing the Nuptials in a publick Manner, and therefore he de- 
fired them to forbear any further Thoughts for about fix Weeks, 
in about which Time he might have an Opportunity of breaking 
it to Mr. Brown, and obtaining his and his Lady's Conſent, and 
ſcemed averſe to any further Proccedings therein at that Time; but 
in a few Days after, the Plaintifi repeating his Importunizics 2 — 
efen- 
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Defendant to grant him a Licence, the Defendant told him he 
ſhould have Occaſion for; 300 J. and that if he would let him have it, 

he would let him have a Licence, and do the beſt Offices he could 

for them towards compleating the Marriage; whereupon the Plaintiff 

told him he had. ngt. ſuch à Sum of Money, nor could tell where 

to borrow it; but if the Defendant would recommend him to any 
Perſon that would lend him that Sum, he would be obligedito him, 
and give his Bond for the Re: payment of it: Ihereupon the Defen- 

dant recommended him to one Mr. Broug ham, whom he thought 


might furniſn him with the Money; and accordingly the Plaintiff 
2 applied-himfelf to Mr. Brougham, and acquainted him with the Oc- 


caſion of his Deſire to borrow that Money, and propoſed to give his 
_ - own Bond for the Repayment of it;; upon whieh Mr. Broug ham told 
him, That as it was on ſo good an Occaſion he might get the you 

Lady to be bound with bim likewiſe, and that then he ſhould have 
the Money; and accordingly the Plaintiff acquainted the young Lady 
with it, and prevailed on her to become Bound with him to Mr. 
Broug ham for the Re- payment of this Money; and thereupen Mr. 
Brougham paid him down 200 J. and promiſed to let him have the 
other 100 4. next Morning; upon which the Plaintiff went forth- 
with to the Defendant, and gave him the 200 J. and got a Licence 
from him preſently and the next Morning, about 7 -o Clock, the 
Plaintiff, the young Lady and the Defendant came to the Church, 
where they ſtaid till about 8 O'Clock, and then the other 100 J. being 
brought in a Bag, the Defendant, without counting it, put it up, and 
the Marriage was thereupon ſolemnized the 8th of, April; which was 
about ten Days after the Father's Death, and no more: The young 
Lady, as was proved in the Cauſe, was of full Age at the Time of 
her Father's Death; and there was likewiſe a ſtrong Proof that Mr. 
Brown was not averſe. to the Marriage, but only thought it too 
ſoon after the Father's Death, and was deſirous, for the Sake of De- 
cency; to have it deferred for ſome Time longer; but that the Defen- 
dant, in order to have this Money, had raiſed Difficulties and Scruples: 
And now, after three Vears Acquieſcence, this Bill was brought to 
have the 5 00 J. Note delivered up, and the 300 J. Note repaid. The 
Defendant, by his Anſwer, confeſſed moſt of the Facts before ſtated; 
but inſiſted that the 300 J. was given him freely and voluntarily of 
the Plaintiff's own Accord; but as to the 500 J. Note, he ſubmitted 
to deliver up that; and it was urged, That this 300 J. was not given 
for any Service he was to do, for that the young Peoples Affections 
were ingaged before, and he was never made acquainted with it till 
the very Night they came to him for a Licence; that this was not 
in the Nature of Marriage Brokerage, but was purely voluntary 
on the Plaintiff's Part. Quere quid inde vent. | 
9 — 5 there is of having the Sacra- 

ment of Marriage adminiſired by the Civil Magiſtrate. W. B. 
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me | NY | 193. 
Targett verſus Gant or Grant. OO: 
| Punf | . 403. - 
| A Man poſſeſſed of a Farm for 31 Years deviſes it to his only Son Saturday, May 
LY Henry, during his Minority; and if he attains to his Age of % 
21 Years, then to him during his Life, if the Term ſhall ſo long The EE of 
continue, and no longer; after his Death, to ſuch of his Iſſue to the Words, 
whom he ſhall deviſe it for the Reſidue of the Term; and if he dies NG inn 
without Iſſue, and without making any Diſpoſition of the Reſidue of à Deviſe of 
the Term, to 4. The Teſtator dies; Henry after dies without Iſſue, the Reſidue 
and without making any Diſpoſition of the Reſidue of the Term. ** Term. 
A. enters, and the Plaintiff was Leſſee under him; and the only 
Queſtion was, Whether upon the Words of this Will the whole In- 
tereſt did not veſt in Henry, and conſequently in the Defendant his 
Repreſentative? And 'twas decreed for the Plaintiff; for the Words 
die without Iſſue have a twofold Meaning; without Iſſue at the Time 
of his Death, or without Iſſue whenever that Iſſue fails: And in 
Caſes of Inheritance, if Lands are deviſed to one, and he die without 
Iſſue, the Deviſee takes an Eſtate tailed by Implication, which ſhall 
go to his Iſſue, and they ſhall take in Courſe of Deſcent to all ſuc- 
ceeding Generations; but to make ſuch Conſtruction in. Caſe of a 
Term, which cannot come to the Iſſue by Deſcent, is unneceſſary ; 
and therefore in ſuch Caſe the other Conſtruction of the Words, 
which is moſt natural and obvious, ſhall take Place; and it ſhall be , 
intended, if he die without Iflue living at his Death; and conſe- 
quently the dying without Iſſue, being confined within the Compaſs 
of a Life, hinders not the Limitation over; but it may very well 
take Place by way of Executory Deviſe, according to the former Executory | 
Reſolutions in like Caſes, and cited the Caſe of Loddiugton and Peviſe. 
Kime, 3 Lew. 431. and decreed that the Deviſe was good. 


Atwood verſus Atwood. 


N this Caſe it was held by the Court, that a Wife can't either by Mads, May 
herſelf, or Prochein Amy, bring a Homine Replegiando againſt 8 

her Husband, for he has by Law a Right to the Cuſtody of her, "ag" 
and he may, if he thinks fit, confine her, but muſt not impriſon her; R. by a 
if he does, twill be good Cauſe for her to apply to the Spiritual Court afl! 
for a Divorce propter ſavitiam. But the Nature and Proceedings in 
a Writ De Homine Replegiando are ſuch as cannot be maintained by 
a Wife againſt her Husband, 7 


* A 


Q q Spence 


„ 


» c 
— % er * e 4 De gs ONE" do. ”_” a A tt. f „ * — — — — 
. : * . WW POO IS IS. oo ee TIL * „ —ß—9K—— 0 — 
WW. - | : ®, 
- :, Py o 
Fl T 4 * ; f * 4 | "7 
, f & 8.9 N T 4 ; I . a 9 \ F . * 8 \ 
F F 4 9 «CIs» \ + a 4888 WB. , AA „ 
. A N . * » FS: * 25 
1 . 8 — - — 
a __ r = £ . 8 
— — ay cf x ent a; 
. Wy = _ 


* = + 1 Spence verſus Allen. 


Burley, IN this Caſe the Interrogatories, and the Depoſitions of a Witneſs 


Jwel9, | taken on them, had been ſuppteſſed, for that the Interrogatorics 


1718. J. G. ? « A N | 
f + were leading, and then Publication paſſed. And now the Court was 


in Court, 


New Inter- moved, That a new Set of Interrogatories might be drawn. and ſet- 
e ws tled by the Maſter, for the Examination of this Witneſs, whoſe Evi- 
ſuppreſing dence. was very material, and yet muſt be wholly loſt, if the Court 
ce od. would not indulge them this Way: And though the Practice has been 
always againſt it, and twas inſiſted to be of dangerous Conſequence, 
yet one Precedent being produced to this Purpoſe, and the Interroga- 
tories which had been ſuppreſſed were ſuch as might have been drawn 
by many other Counſel, without any Apprebenſion of their being 
leadidg, the Court, to let in the Party to the Benefit of this Witneſs's 
'Feſtimony, ordered new Interrogatories to be ſettled by a Maſter, 
and put in for his Examination over again. en 


Wright verſus Pilling. 


On « Mn. el NE Cockcroft, being poſſeſſed of a Term for Years, determinable 
7 oh ol son the Death of his Wife, the 16th of April 1694 borrows of 
the Defendant the Sum of 40 J. and the 18th of July 1704, he bor- 


ment- Cre- 
ditor may ſe- rows of the Defendant a farther Sum of 83 45 and gives him Bond 


8 be for both, in Hill. 1704. the Defendant obtains a Judgment on his 
a Prior Mort- Bond againſt Cockcroft ; but before he had taken out Execution, oi. 


g2ge as in the 7th of March following, Cockcroft mortgages his Term to the 


he Caf "4 | im a 
Ee of Plaintiff, who was an Attorney, who had been concerned for him as 


Mortgages. 


See 2 P. Will. ſuch in ſeveral Cauſes, and had expended ſeveral Sums of Money for 


491 to 496. him therein, which are mentioned to be the Conſideration of the 
Mortgage; and on the 1oth of the ſaid Month purchaſes the Equity 
of Redemption: On the 23d in the ſame Month the Defendant takes 

out a Fieri Facias on his Judgment, and this Term was ſold thereon 

by the Sheriff to one Harriſon, but this was in Truſt for the Defen- 
dant: After which the Defendant having Notice that there was an 

old Mortgage ſtanding out, which was made the 21ſt of July 1699, 

he takes an Aſſignment of that Mortgage; and alſo takes an Aſſign- 
ment of a Judgment, which one Sparks had obtained fome Years 
before againſt Cockcroft ; and for the Mortgage he paid 1447. and on 

the Judgment about 30 J. And the Plaintiff having brought his Bill 
againſt the Defendant had a Decree at the Rol{s, to be let into the 
Redemption, on Payment only of what he had paid for the Aſſign- 
ment of the Mortgage; for that, as 'twas held, he could not fo tack 

his own Judgment, and the Judgment of which he had taken an Af- 
Aſſignment, to the Mortgage, as to with-hold the Term from the 
Plaintiff, who had not only a Mortgage, but had now purchaſed the 
Equity of Redemption alſo. And the Defendant thinking himſelf 
aggrieved by this Deeree did now appeal from it: And twas a 
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- for him, That he ought to hold this Term till both his Debts were 
ſatisfied: That 'twas like the Caſe of a third Mortgagee buying in 
the firſt, that he might hold out the ſecond Mortgagee till his whole 
Money fatisfied : That the Plaintiff was an Attorney, and the whole 
Conſideration of his. Mortgage and Purchaſe was made up of Bills of 
Coſts, and for Buſineſs done: That his Deeds in Truth were ante 
dated, and that there was little or nothing due to him. 
On the other Side 'twas argued by Mr. Vernon, That the Diffe- 
rence had been always taken between a General Incumbrance, as by 
Statute or Judgment, and a Purchaſor or Mortgagee ; that the one 
was no Lien, nor any particular Part of the Eſtate, but affected it 
only at large; whereas in Caſe of a Mortgage or Purchaſe, the Party 
contracted for that particular Part, that if a Man had confeſſed 
twenty Judgments or Statutes, the laſt could not by buying in the 
firſt hold out all the intervening Judgments, &c. which the Court 
agreed to be ſo, becauſe when the Plaintiff on the firſt Judgment was 
paid, that Security determined and expired of itſelf: And Mr. Vernon 
ſaid he had always taken the Courſe to be, that a Judgment-Cre- 
ditor could not always mend or better his Security by taking in a 
prior Mortgage, and cited the Caſe of Sir William Baſſet to that Pur- 
poſe; and he likened it to the Caſe of a Dowreſs, which muſt take 
as the Law gives it; but a Jointreſs contracts for the very Eſtate it- 
ſelf ; That this was but a Term for Years, and therefore not affected 
by the Judgment till the Feri Facias lodged in the Sheriffs Office, 
which was not done till the 23d of March, long after the Plaintiff's 
Mortgage and Purchaſe; and this was the ſtronger, becauſe Cochcroſt 
had not the legal Intereſt of the 'Term in him neither; that he had 
only an cquitable Intereſt in it, at the Time of this Execution taken 
out; and though the Sale of the Term might in Equity paſs that 
Intereſt, yet it ought not to hurt the Plaintiff, or hold him out, who 
was a Prior Purchaſor : That there was no Proof of Antedate, nor 
did it appear that the Conſideration of the Plaintiff's Purchaſe was 
made up as the Defendant pretended. But at laſt, the Defendant 
offering to go before a Maſter, and to pay him all that he could prove 
to have really paid, or to be really due to him, together with In- 
tereſt and Coſts, the Plaintiff was adviſed to comply with it, and to 
turn his Purchaſe into a Mortgage; which he conſented to, and fo 
the Cauſe went off, But my Lord Chancellor, and ſeveral at the 
Bar, ſeemed not to agree to the Diſtinction taken by Mr. Fernom, 
but thought a Judgment-Creditor might as well ſecure himſelf, by 
taking in a Prior Mortgage, as a third Mortgagee, for that his Judg- 
ment was a Licn on the Land; and when he gets in a Prior Mort- 
2age, that ought not to be taken from him till Payment of his whole 
Debt. And in this Caſe one Queſtion was, Whether, on the Appeal, 
the Party might be admitted to read any Thing he had not proved On an Ap. 
on the firſt Hearing? And my Lord Chancellor was of Opinion that Pad from a 
he might, for that, as he ſaid, 'twas to be inrolled as his Decree ; new Natters 
and the Appeal was, to give him only an Opportunity of hearing admitted to 
what could be offered, only why he ſhould not inroll it as his Des fe saß mot 
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cree: And therefore the Cauſe was intirely open, and the Party at 
Liberty to offer what he could againſt his Signing and Inrolling the 


yy en rate Maintenance. It appeared in the Cauſe that the Plaintiff brought 
= 1200 l. Portion to the Defendant, who was a Hop-Merchant, and 


= 9 but ſoon after Marriage ſuch Differences roſe between them, that it 


*twas proved, that the Plaintiff was a Woman of a moſt perverſe, 
moroſe and malicious Temper; that ſhe would ſuffer norte of the 
Defendant's Friends or Relations to come to the Houſe ; that ſhe had 


=: oftentimes affronted the Defendant's Father (who, as 'twas proved 
| a in the Cauſe, was a Man worth 20, ooo J.) and Mother; that ſhe 


did all ſhe could to vilify and expoſe the Defendant; that ſhe choſe 
to wear the dirtieſt Clothes ſhe had, though it was proved the De- 
8 fendant kept a very plentiful Houſe; that he allowed the Plaintiff 
| 5 even to Superfluities; that he had made her Preſents of fine Clothes, 
| | a Gold Striking Watch, and ſeveral other Ornaments; that the 
Plaintiff was addicted to drinking Brandy, and other ſtrong Liquors, 
to Exceſs; that ſhe was guilty of the moſt provoking and diſdainful 
Behaviour poſſible towards her Husband, and that at laſt ſhe left 
him for about two Months, after which ſhe libell'd. in the Spiritual 
Court for Separation and for Alimony; and whilſt the Cauſe was 
there depending, the Defendant entered into the Articles in Queſtion 
with one Abel, in Behalf of the Plaintiff, whereby the Defendant 
agreed to allow his Wife 52 J. per Ann. ſeparate Maintenance, and 
to permit. her to live where ſhe thought fit, without any Moleſtation 
or Diſturbance from him: But the Defendant, being deſirous to have 
= his Wife home again, and to come to a Reconciliation with her, 
| had for ſome Time withdrawn the Payment of this Allowance, 
| which was to be 20. a Week; therefore to have the Arrears for 
the Time paſt, and the growing Payments during the Time of their 
| Separation, this Bill was brought. The Defendant inſiſted the 
| Plaintiff was not intitled to the Aſſiſtance of this Court, for carrying 
theſe Articles into Execution; that to decree that, was to decree 
a Separation, which was the Buſineſs only of the Spiritual Court; 
| | that Alimony continued no longer than till they became recon- 
| cCiled, and conſented to cohabit : But if theſe Articles be decreed 
| to be executed, no Reconciliation afterwards could ſet them aſide ; 


— — — 


| | that the Wife in this Caſe was not at all bound; that the Articles 
| were only ſigned by Abel, and not by her; and therefore tis unrea- 


I ſonable 
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reaſonable the Husband ſhould be faſt and the Wife looſe; but 'twas 
argued on the other Side, that theſe Articles ought to be carried into 
Execution; that they were intended to ſupply the Sentence in the 
Spiritual Court, and to prevent the Charge and Trouble of a folemn 


153 


Litigation there; that the Husband by entering into them had given 


Sentence againſt himſelf to allow his Wife this Alimony; that after 
ſuch Allowance the Husband could not be charged even at Law for 


any Debts of his Wife, that the Husband and Wife were often con- 


ſidered in this Court as ſeparate Perſons ; that tho this Court could 


not decree Alimony, yet it might decree Execution of Articles ac- 


cording to the Parties own Agreement; and ſevetal Precedents had 
been in this Court to that Purpoſe, as Sir James Oxenden and his 
Lady, and a Caſe of Cutting and Cutting, and ſeveral other Caſes. 
My Lord Chancellor was of the fame Opinion, 'and ſaid, to decree 
an Execution of Performance of theſe Articles, was not to invade the 


Juriſdiction of the Spiritual Court; that the Intent of theſe Articles 


was to ſave the Expence of a Sentence in the Spiritual Court; that 


if theſe Articles could not be deerecd here, they could be of no Force 


any where ; that there was no Remedy upon them at Common 


Law, for there the Wife could not ſue her Husband; that it could 
not be pretended the Spiritual Court had any Power to decree a Per- 


formance of them; that where a Husband makes a ſeparate Provi- 
fion for the Wife, he is not chargeable at Law for her Debts ; but 
though that were ſo, yet to avoid the Expence he might be put to in 
defending ſuch Suits, he ſent it to a Maſter to ſettle a Security to in- 
demnify him againſt the Wife's Debts, and deereed the Arrears and 
growing Payments of the 52 J. per Ann. to be paid to the Wife, and 
faid, this was not a Decree for Alimony, or to decree a Separation 
between them; for that they might, whenever they thought fit, come 
together again, and then the Articles would be no further binding. 


Walſam againſt Skinner. 


N this Caſe it was agreed by the Counſel on both Sides, that an 
after-born Child ſhould come in with the reſt as to their Cuſto- 


mary Shares of a Freeman of Londons Perſonal Eftate. Secondly, Court. 


Abr. Eq. C. 
154. 
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Twas agreed as an undoubted Rule, That where a Freeman died Cuitom of 


inteſtate, leaving a Wife and Children, that one Third of bis Per- 
ſonal Eſtate and the Widow's Chamber, was'to go to the Wife, and 
one Third to the Children, and the dead Man's Third to go accord- 


ing to the Statute of Diſtribution, g. two Thirds to the Children, 


London Or- 
phanage. 


and the other one Third to the Wife; and that this dead Man's 


Third was not at all under the Control of the Cuſtom. 00d 
Nota. gy 1 | 

Note-; The Author of theſe Reports was in Ireland during the 5th, 
6th and 7th of George I. See the additional Caſes at the End hereof. 


Rr Brown 


* 
wn "I th. 


{ "M 
4 * 7 : 
| 1 . — 
1 | 
CS 


154 Term. G. Mich. 8 GEORGE I. in Chancery. 


5 2 
Brown verſus Marſh. 

eh "D HIS was a Motion for an Injunction, and the Caſe. was, A 

3 & 4 Anne, Note was given by the Defendant as Truſtee for the Executrix 

cy. Nase of Fowhkr, for ſome Share in the Aſſieuto Braſs and Copper Mines to 


tion of a Pro- the Plaintiff Brown, who was an original Undertaker in ſetting on 
miſſory Note Foot that Bubble. And here it was very much difputed, whether the 
8 Plaintiff ſhould be left to Law upon this Note; for that theſe Mines 
were a meer Bubble, and had no Exiſtence in Nerum Natura ; and 
Fowler was an innocent Perſon, that only fold the Shares that he had 

bought, and the Plaintiff was the Original Undertaker of the Project. 

In this Caſe it was very much diſputed, whether the Defendant 

could give any Thing in Evidence to ſhew- that the Note want- 

cd a Conſideration: The Court was cqually divided, and two 

Judges were of Opinion, that upon Promitlory Notes, the want of 

2 Conſideration could not be given in Evidence; for the Words of 

Statute 3 & the Statute of 3 & 4 Aunæ, cap. 9. touching Promiſſory Notes are, 
of ry % 'That all Notes in Writing, that after the firſt Day of May, Anno 
Notes, «* Dom. 1705, ſhall be made and ſigned by any Perſon or Perſons, 
« Bodics Politick or Corporate, or by the Servant or Agent of any 
Corporation, Banker, Goldſmith, Merchant or Trader, who is 

<« actually intruſted by him, her, or them, to ſign ſuch Promiſſory 

Notes for her, or him, or them, whereby ſuch Perſon or Perſons, 

Bodies Politick or Corporate, his or their Servant or Agent as afore- 

« ſaid, doth or ſhall promiſe to pay to any other Perſon or Perſons, 

Bodies Politick or Corporate, his or their Order or Bearer, any 

« Sum or Sums of Money, mentioned in ſuch Note, ſhall be taken 

* and conſtrued to be by Virtue thereof due and payable to any ſuch 

e Perſon or Perſons, Bodies Politick or Corporate, to whom the 

« ſame is made payable.”. The two Puiſne Judges were therefore of 

| Opinion, that ſince the Statute made it payable by Virtue of the 
| Note, that the Conſideration. of the Note was not inquirable, no 
| more than the Conſideration of a Bond; and on a Bond the Defen- 
1 daant can only Plone Non eſt fadtum in a Court of Law, and if it 
. were ſealed and delivered, which were the only Solemnities of con- 
| tracing, appointed by the Law, nothing could be given in Evidence 


touching the Conſideration. : 
'The other two Judges thought there was a great Difference between 
a Note and a Bond notwithſtanding the Statute; for in the Caſe of a 
Bond, where there were Solemnities of contracting, ©/z. the Sealing 
and Delivery, if there was no Conſideration, yet if there was no Fraud 
in obtaining the Bond, the Money was a Gift in Law to the Obligee; 
but the. Note was no more than a Simple Contract, and notwithſtand- 
ing the Statute ſays, that the Money ſhall be due and payable by Virtue 
of the Note, that only makes the Note itſelf Evidence of the Conſide- 
ration, which it was not before the Statute, as appears by the Caſe of 
Clerk verſus Martin, and Potter verſus Pearſon, 1 Salk. 129. But tho 
the Note itſelf be Evidence of a Conſideration, yet it is not concluſive 
Evidence, but turns the Proof upon the Defendant to ſhew that there 


3 Was 
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was no Conſideration given for ſuch a Note; and ſo he can ſnew 
that it is ſtill but a Simple Contract, and therefore but a Nudum 
pactum unde non oritur actio, and of this Opinion was my Lord Chan- 
cellor King, and moved to rule it ſo at Niſi privs. 14-8 
But in this Caſe an Injunction was granted on Terms, the Defen- Injunction 
dant agreeing to give Judgment, with a Releaſe of Errors ſubje& to 82nd: 
Order on the Hearing. | | 
- Note; This Matter was very much diſputed in the Hall, and this 
Caſe was put, That if A. forged a Bank Note, and gave it as a Con- 
ſideration to B. for B.'s Note; or if 4. ſhould have given Braſs Mo- 
ney for his Note, could not this want of Conſideration be given in 
Evidencee If not, 4. might recover againſt B. where there was no 
Debt; and certainly the Statute did not deſign that a Man ſhould re- 
cover where there was no Debt at all ; for the Statute only makes 
Promiſſory Notes as Bills of Exchange; and tho' the Acceptor and In- 
dorſor were bound to pay thoſe Bills, whether they had received any 
_ Conſideration or not, becauſe the Acceptor accepts it for the Honour 
of the Drawer, and the Indorſor negotiates it ; yet the Drawer of the 
Bill was not obliged to Pay it to the Perſon, in whoſe Behalf the Bill 
was drawn, unleſs he had paid him a Conſideration ; but the owning 
a Falnue received was Evidence prima facie, that a Conſideration was 
paid to the Drawer of the Bill. Vid. 1 Salk. 125. 4 Mod. 242, 
244. 5 f 


Keen verſus Stuckely. In Dom. Procer”. 


HIS was an Appeal from the Decree of the Court of Exche- A fpecifick 
1 quer, and the Caſe was, That the Reſpondent being ſeiſed in bf range 
Fee of a Meſſuage, 24 Acres, and three Roods of Meadow and Paſture vagant agree- 

in Holbeck in the Fens of Lincolnſhire, did by Articles of Agrec- ment for a 

ment, dated the 2oth of July 1720, bargain and ſell the fame to ds 95 

the Defendant, and did truly agree, that he would on or before the 
29th of September then next enſuing, at the proper Coſts and Charges 
of the Appellant, make to him, his Heirs and Aſſigns for ever, a 
good Eſtate in Fee-Simple, to the Satisfaction of the Appellant and 
his Counſel ; and the Appellant did by the ſaid Articles promiſe and 
agree, that on ſuch Aſſurance and Conveyance made and executed, 
he would pay to the Reſpondent 800 J. being 40 Years Purchaſe. A 
Bill was exhibited in the Exchequer by the Reſpondent, for a ſpe— 
cifick Performance of this Agreement; which was decreed. 

It being proved in the Cauſe, that the Reſpondent had left his Proofs not 
Deed with the Appellant, and that there was no juſt Objection to his eig 
Title, this was admitted below in the Court of Exchequer ; and there- admitted. 
fore the Proofs were not read there, nor were they marked as read. 

Two Points were argued in this Caſe before the Houſe of Peers. 

Firſt, Whether an exorbitant Bargain for 40 Years Purchaſe ſhould 
be carried by the Decree of a Court of Equity into Execution, or 
whether they ſhould be only left to their Damages at Law. 

This was a very doubtful Point among the Lords; for on the one 
Side twas argued, that if a Bargain and Sale was unconſcionable, the 


Perſon 


Perſon who hide FT a Bargain. was not to enen a Performance 


The Reſpon- 
dent's Title, 
though ad- 
mitted below, 
not allowed 
by the Lords, 
becauſe the 
Proofs of it 
had not been 
read. 


N. B. This 
Caſe ſeems to 
be before the 
Delegates. 
Prohibition to 
the Spiritual 


of it in a Court of Equity, but he could only demand Damages for 
not performing the Bargain; for the Court of Equity was only to aſſiſt 
to carry conſcionable Bargains into Execution, and where they did 
not find them fit to be carried into argue. the Court of Equity 
was to leave them to Law. 

On the other Side 'twas ſaid, that a Man was ablized: i in Cas feind 
to perform a Bargain, though it was a hard one; and where he was 
obliged in Conſcience, it was no Hardſhip upon him to be compelled 
thereto; that nothing in the World was more uncertain than the Price 
of Land for Land may be worth 40 Years Purchaſe to one Man, 
that was worth but 20 to another: But this Point was left doubtful. 
But they all agreed in the ſecond Point, vis. that ſince the Title 
was not made out by the ꝛ9th of September, as the Reſpondent un- 
dertook by his Covenant, there was no Occaſion to determine the 
other great Point; fos the Reſpondent not 2 proved that he 
had made out the Title by the Time covenanted, could not intitle 
himſelf to the Purchaſe Money; and the Proofs J this could not be 
read becauſe they were not read in the Enchequor, and the EPI 
Admittance ws that Matter was not entered. 


Butler aſus Caſtrll. 


{0177 Butler and Eli 3 his Wife obtained. a Prohibition to Pe- 

regrine Gaſtrill, Judge of the Eccleſiaſtical Court at Cheſter, 
where they libelled againſt the Plaintiff for an inceſtuous Marriage ; 
for that the ſaid 7ohn Butler had married the Plaintiff Elizabeth, 


Court, in the formerly Elizabeth Lowndes, who was Siſter to the Mother of Han- 


Caſe of an in- 
ceſtuous Mar- 
riage, &c. 

A Marriage 
with the firſt 
Wife's Mo- 
ther's Siſter 

18 inceſtuous. 


Where a Pro- 
hibition lies, 
and why. 


nah Lowndes, his firſt Wife; and upon this Prohibition the Defendant 
put in a Demurrer, and the Defendant now argued for a Conſulta- - 
tion; and here the only Queſtion was, whether the Marriage with 
the Wife's Mother's Siſter was inceſtuous or not ? And it was reſolved 
by the whole Court that this Marriage was inceſtuous ; and here in 
the firſt Place, 
This Poſition was agreed. to be plain, that by the Statute of the 
38 Hen. 8. cap. 13. if a Spiritual Court proceeds to impeach or diſ- 
PIvo a Marriage out of the Levitical Degrees, that then the Tempo- 
ral Courts are to prohibit them ; for by that Statute, all Marriages 
that are out of thoſe Degrees are declared to be good and lawful ; 
and therefore if the Spiritual Court moleſt Perſons, in doing that 
whis is declared lawful to be done by the Statutes of the Realm, 
they are by the Temporal Courts to be prohibited, becauſe they ex- 
cced their Juriſdiction thus bounded by the Temporal Law; but 
where the Law has not bounded them, their Juriſdiction ſtill conti- 


nues ; and therefore, within the Leoitical Degrees, they are ſtill 
Judges of Inceſt, 1 80 
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T be Inceſt within the Leoirical Degrees is twofold, ig. either ſuch 
as is contrary to the Law of Nature, or ſuch as is forbidden by the 


%% ꝶę dd EY S909 oa ow opens 1 
Firft, The Inceſt againſt the Law of Nature: And that is any Inceſt cp. 

Marriage between the aſcending and deſcending Line, in Infinitum. . 

This is contrary to the Law of Nature, becauſe it · tends to the. De- ture. 

ſtruction of the natural Will of the Creator, which deſigned thaſpre- 1f In L 

ſervation and Continuance of ſuch Inhabitants of the World as he ori- Ca .. c- 

ginally created; and all Acts of Men that tend to the Deſtruction of ., 

ſuch Species, as Murder of an innocent Perſon, is ſaid to be againſt # Si. 

the Law of Nature: And therefore Inceſt, between the aſcending and 

deſcending Line, is contrary to the Law of Nature; for the Mother 

would never have preſerved and educated the Female Iſſue, if it had 

been admitted to the Father to have had Acceſs to them; and Fa- 

thers would never have educated and preſerved their Male Iſſue, if 

they might have aſcended the Bed of the Mother: And therefore this 

Horror of Inceſt has been propagated, not only in all Civil Societies, 

where Nature is trained up and cultivated, but alſo in the Clans of 

the Scythians and Nomades, and all the wild People of the Earth, 

where Men have lived in Troops by Spoil and Rapine, without any 

regular or ſettled Government. There is. another Reaſon likewiſe 

why this is called unnatural, and that is, becauſe it deſtroys the na- 

tural Duties between Parents and Children; for the Parent could never 

preſerve or maintain that Authority that is neceſſary for the Educa- 

tion and Government of his Child, nor the Child that Reverence 

that is due to the Parent, in Order to be educated and governed, if 

ſuch indecent Familiaritics were admitted or ſet up upon a Foot of 

Equality one with the other.. Yolo, 2 1 
Secondly, Of Inceſt among Collaterals: And this is not, ſtrictly 2dly, In Col 

ſpeaking, contrary to the Law of Nature; for then Mankind could . 

not have been propagated from one Common Stock, without a Breach 

of the Law of Nature. Beſides that, this very Uſage of marrying 

Siſters was practiſed by the Patriarchs and good Men of Old, without 

any Note of Blame, as Jacob married Rachel and Leah : Nay, there 7id Seiden 

is one Caſe wherein 'tis expreſly commanded, and that is where the * 1 

elder Brother dies without Iſſue, that the younger Brother muſt marry © 

the deceaſed Brother's Wife, to raiſe up Seed unto his Brother; the 

Meaning of which is, that the Children begotten by ſuch ſecond Mar- 

riage were to bear the Brother's Name, and take his Inheritance. But 

though Inceſt among Collaterals is not eontrary to the Law of Nature, 5 

yet 'tis contrary to the poſitive Law of God; which is likewiſe eſta- Contrary to 

bliſned upon very ſtrong Reaſons: For if a Concourſe between Bro- .-* wa 

thers and Sifters might be allowed, or their Marriages be tolerated, © 

the Neceſſity that there is that they ſhould be educated together, and 

the frequent Opportunities they.have with each other, would fill every 

Family with Lewdnels, and create Heart-burnings and unextinguiſh- 

able Jealouſies between Brothers and Siſters, where the Family was 

numerous; and 'twould confine every Family to itſelf, and hinder 

the propagating of common Love and Charity among Mankind, be- 

cauſe there would be a Danger of "ng a Wife out of any FLY, 

; nd 1 
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if Women were liable to be corrupted by ſuch vicious Freedoms. They 
have likewiſe found among Brute Creatures, that it is neceſſary to croſs 
the Strain, in order to continue the Species. It may be that there 
being the ſame Tone and Figure in the Blood, and a ſimilar Confor- 
mation of Veſſels, the Circulation of it becomes torpid and unactive; 
whereas a new Mixture of others of the ſame Kind, where there is 
a different Figure and Motion of the Blood and Spirits, may add a 
new Vigour and Ability to the animal Oeconomy ; which may be 
likewiſe a natural Reaſon againſt ſuch Sort of Inceſ. 
This Prohibition is likewiſe carried into the third Degree in the 
Collateral Line, and is to Uncles and Aunts, Nephews and Nieces; 
becauſe, upon the Death of the Father and Mother, they come into 
the Education of the Children, loco Parentum; and by Conſequence 
it was neceſſary to propagate the ſame Reverence of Blood, in ſuch 
near Degrees, that the Uncle might have the ſame Regard and Com- 
mand as a Father, and a Niece the ſame Duty as a Daughter. It was 
alſo neceſſary, in order to perfect the Union of Marriage, that the 
Husband ſhould take the Wife's Relations, in the ſame Degree, to be 
the ſame as his own, without Diſtinction, and fo vice verſa: For if 
they are to be the ſame Perſon as was intended by the Law of God, 
they can have no Difference in Relations, and by Confequence the 
Prohibition touching Affinity muſt be carried as far as the Prohibition 
touching Conſanguinity; for what was found convenient to extinguiſh 
Jealouſies amongſt near Relations, and to govern Families and edu- 
_ cate Children amongſt People of the ſame Conſanguinity, would like- 
wiſe have the fame Operation amongſt thoſe of the ſame Aﬀinity. 
And when we conſider who are prohibited to marry by the Leo7zical 
Law, we muſt not only conſider the mere Words of the Law: itſelf, 
but what, from a juſt and fair Interpretation, may be deduced from 
it; for the Law, in Leviticus, Chap. xviii. Yer. 6. begins, That one 
c you ſhall approach to any that is near of Kin, to uncover their Na- 
kedneſs: Now who are next of Kin muſt be underſtood by the Ex- 
amples from the 6th to the 2oth Verſe. 4 6 = 
And there are Examples of many Prohibitions to Collaterals in the 
third Degree, both in Affinity and Conſanguinity; but there is no Ex- 
_ ample of Collaterals in the fourth Degree, either in Affinity or Con- 
ſanguinity; and therefore the Law of Marriage opens to Relations in 
the fourth Degree: And the Jewiſh Lawyers, in computing their 
Degrees, computed them according to the natural Order of Things; 
that is, from the Propofitus up to the Common Stock, and ſo down 
to the other Relations,' which is the fair and natural Order of com- 
puting Proximity. And in this Manner of Computation all Marriages 
of Collaterals, in the third Degree, are :nlawtul, and all Marriages 
in the fourth Degree are lawful. 
This perfectly agrees with the Reſolutions of our own Law. Thus 
the Marriage with the Wife's Siſter's Daughter is inceſtuous, which is 
the ſame Degree with this Marriage. Moor 907. Cro. Eliz. 228. 
4 Leon. 16. Man's Caſe. So the Marriage with the Siſter's Daughter 
is declared inceſtuous, which is likewiſe in the third Degree: The 
Caſe of Watkins and Margatron, Raym. 464. And 'twas likewiſ: 


reſolved in the Caſe of J/oriley againſt Watkinſon, that the Marriage 
| 4 EEG With 
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with the Wife's Siſter's Daughter was inceſtuous. 2 Lev. 254. So 3 Kebl. 
660. So reſolved in the Caſe of Sir Edward I hitpool, quoted in Hob. 
181. So the Marriage of the Wife's Siſter's Daughter was reſolved to 
be inceſtuous, in the Caſe of Suoerling verſus Nurſey. 2 Lutw. 1075. SO 
the Marriage of two Siſters, one after the other, was held inceſtucus, 
in the Caſe of Hill and Good, being in the ſecond Degree. Yangh. 302. 
But the Marriage with the Wife of the Plaintiffs Great Uncle was 2 Vent. 9, 
allowed to be good, becauſe that was in the fourth Degree ; and by Vion, 1 
the Words of the Statute 32 H. 8. cap. 38. Couſin Germans are de- 
clared of the fourth Degree to have Liberty to marry. 


. 
„7 


This likewiſe was the ancient Senſe of the Chriſtian Church, and 
even of the Church of Rome in the Time of Pope Gregory: For in 
writing to Auſtin, Biſhop of Canterbury, he ſays, In quarta Generatione 
Contracta Matrimonia minime ſolvereutur. And this appears in the 
Decretals, Canſ. 33. Queſt. 4. Cap. 20. But afterwards, when they 
found that Diſpenſations for Inceſtuous Marriages brought great Profit 
to the Church of Rome, and knowing it had obtained univerſally in 
the Chriſtian Church, that it was lawful to marry in the fourth De- 
gree, Pope Alexander II. began a new Computation of Degrees, and he 
ſaid that the ſecular Computation, which was the Computation of the 
Civil Law, was not properly adapted to the Deciſions touching Ince- 
ſtuous Marriages; but they ought to compute up to the Common Stock, 
where the Relation joined, becauſe there the Blood was connected; 
and therefore they computed the Degrees according to the Diſtance of 
the Perſon remoteſt from the Common Stock : For according as the 
remoteſt was diſtant from the Common Stock, ſo they computed the 
Relations between the Parties. This plainly appears by the Decretal, 
Lex 33. 1. N. 3, 4, 5, 6. And in the 6th the whole Arbor Conſan- 
guinitatis is ſet forth: So that the firſt Couſins that aro in the fourth 
Degree, by this former Computation of Degrees, which was the re- 
ceived Computation in the Moſaich Law and in the Romas Govern- 
ment, were now by the Canonical Computation, thrown into the ſe- 
cond Degree; and by this Alteration of Computation of Degrees, 
they forbad not only firſt Couſins, but ſecond: Couſins and third Couſins 
to marry, unleſs they obtained Diſpenſations. 7 

The Intention of our Statute was to reſtore every Thing according 
to the Prohibition expreſſed in the Law of God; and plainly the Le- 
vitical Computation of Degrees was in the Manner they computed in 
the Civil Law, which was from the Propoſitus up to the Common 
Stock, and ſo down again to the other Relations. And by the Canons 
confirmed by Fac. 1. in 1603, the 99th Canon expreſly ſaith thus: 
No Perſon ſhall marry within the Degrees prohibited by the Laws of 
God, and expreſſed in a Table ſet forth by Authority in the Mar of our 
Lord 1563. and all Marriages ſo made and contratted ſhall be adjudged 
enceſtuous and unlawful, and conſequently ſhall be diſſolved, as void 
from the Beginning; and the Parties ſo married ſhall, by the Courſe of 
Law, be ſeparated ; and the aforeſaid Table ſhall be in every Church 
publickly ſet up, and fixed at the Charge of the Pariſh. And it appears 
by that Table, that to marry the Wife's Mother's Siſter is inceſtuous. 

Indeed it has been duly objected to this Manner of Argumentation, ot 
| the 


: 


160 Term: Paſcbæ 8 GEORGE L in Chancery. 


* 
— 


the Canons bind only Eecleſiaſtical Perſons, and don't bind the Laity, 
becauſe they are made only by the Clergy in Convocation, and ſo they 
only are bound by theſe Rules; and Laymen are not bound, becauſe 
ſuch Canons have not the Aſſent of the Commons and Temporal 
Lords, and ſo ſuch Canons cannot bind the Laity as a Law. But to 
this I anſwer, That theſe Tables do ſhew the Senſe of the Church of 
England, and ſo are a proper Expoſition of the Law of God, and by 
Conſequence ought to have great Weight with the Judges when they 
. expound the Leoitical Law; and they are plainly the Decifion of this 
Reformed Church touching the Crime of Inceſt; and they do retrench 
the exorbitant and unwarrantable Conſtructions of the Church of Rome, 
who made the Law of God of none Effect by their Traditions; and 
yet they expound the Law of God in its full Latitude, and forbid Mar- 
riage only to ſuch Perſons as are in equal Degree to thoſe mentioned 
| Conſultation. in the xviiith of Leoiticus. And fo a Conſultation was awarded. 
S8. C. Lucas's . | 8 | | F 
2 Counteſs of Coventry wer ſus Earl of Coventry & al“. 1 
1 ee Homas late Earl of Coventry, being ſeiſed in Fee of ſeveral Manors, 
cellor, Je- Lands and Hereditaments, in ſeveral Counties of England, ſome in 
9, Erie, Poſlefſion, and ſome other Part in Reverſion, expectant on the Death 
| Marriage-Ar- Of Thomas Lord Deerhurſt, his eldeſt Son, of the Lady 4nne his Wife, 
| ticles, in Con- and of Earl Gilbert his ſecond Son, (the Plaintiff's late Husband) without 
A Iſſue Male, by his Will, dated the 24th of March 1698, gave ſeveral 
paid, deemed Parts of his Eſtate therein particularly mentioned to his Wife Elizabeth 
| = Purchaſe, for Life, and after her Deceaſe to Truſtees and their Heirs, to the Uſe 
3 of his firſt and other Sons, by his then Wife in Tail Male; Remain- 
creed. der, as to Part, to the Uſe of his Son Gilbert for Life, and his firſt 
and other Sons in Tail Male; Remainder to his Son the Lord Deer- 
Equity Abr. Hurſt for Life, with like Remainder to his firſt and other Sons in Tail 
348. Male; Remainder to Francis Coventry for Life, with like Remain- 
— 21 der to his firſt and other Sons; Remainder to the Defendant, the 
1z preſent Earl of Coventry, for Life, and to his firſt and other Sons, with 
See 2 P. Will. other Remainders over; and as to the other Parts of his Eſtate, ſo de- 
*#  viſed to his Wife for her Life, to the Uſe of his Son the Lord Deerhurſt 
for Life, with Remainders to his firſt and other Sons in 'Tail Male, 
with the like Remainders to Earl Gilbert and Francis Coventry, and 
the now Earl, for their Lives, and their Sons in Tail Male, with 
Remainders over; Remainder to his own right Heirs. WW 

He alſo deviſed to his ſaid Truſtees, and their Heirs, divers other 

Manors and Eſtates, which he had in Poſſeſſion and Reverſion to the 
Uſes following, vis. 

As to Moolſton, Sinfield, Edgevare, Griffee, Cotten and Moolvey, to the 
Uſe of his firſt and other Sons by his firſt Wife in Tail Male, Remain- 
der to his Son, Lord Deerhurſt, for Life, with Remainder to his firſt and 
other Sons in Tail Male, with Remainder as to }/oolftor, Sinfield and 
Beauly, to the Uſe of Gilbert Coventry for Life, with Remainder to 
his firſt and other Sons in Tail Male, with Remainder to his own 
right Heirs, &c. And as concerning the ſaid Manors of Edgware, 
Griffee and Jſoolvey, to the Uſe of Francis Coventry for Life; 
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Remainder to his firſt and other Sons in Tail Male, with Remainder - 


to the Defendant, the preſent Earl of Coventry for Life, and to his 
firſt and other Sons in Tail Male, with Remainders over; Remainder 


to his own right Heirs; and as to his Manors of North-Littleton, 
Sout h. Littleton, Offenham, Berlingham and Defford, other Parts 


thereof, in Poſſeſſion, to the Lord Deer hurſt for Life, with Remain- 
der to his firſt and other Sons in Tail Male; Remainder to the Uſe 


of his Son Gilbert, and his Sons in Tail Male; Remainder. to the 


firſt and other Sons of the ſaid Earl Thomat, by his then Wife; Re- 


mainder to the Uſe of the ſaid Francis for Life, and his Sons in Tail 
Male; Remainder to the Defendant, the now Earl, for Life, and 
his Sons in Tail Male, with ſeveral Remainders over, with Remain- 
San wat Het: ⁰ 

In which Will it is provided, that it ſhould be lawful for any Per- 
ſon or Perſons, who ſhould at any Time then after, by Virtue of the 


ſaid Will, or any Codicils to be annexed thereto, be ſeiſed of any 


the Teſtator's Manors or Landſhips, Lands, Tenements or Heredita- 


ments, by any Writing or Writings, under his or their Hands and 


Seals, to limit and appoint any ſuch Manors or Lordſhips, (except 
| thoſe of Great and Little Milton, and all other ſuch Manors, where 
there are any Copyhold Eſtates) and any of the ſaid Meſſuages, 


Lands and Hereditaments, not exceeding the yearly Value of 500 /. 


to any Wife or Wives, ſuch Perſon or Perſons ſhould happen to mar- 


ry, for her or their reſpective Life or Lives, for her or their Jointure 


or Jointures, ſo as ſuch Perſon or Perſons ſhould have with ſuch Wife 


or Wives, upon ſuch Marriage, a Portion equivalent for ſuch Join- 


ture; and after making other Proviſions in his ſaid Will, the Teſtator 


appointed his Wife Executrix, and died without Iſſue by her, who 
atterwards married Thomas Savage, Eſq; and is ſtill living. 


- *Thomas Lord Deerhurſt, afterwards Earl of Coventry, died, leav- 


ing the Lady Aune his Widow, and two Sons, who both died without 


Ifſlne, and Earl Gilbert became ſeiſed thereupon of ſeveral Manors 
and Lordſhips, deviſed by the ſaid Will, and upon a "Treaty of Mar- 
riage between Earl Gilbert and the Plaintiff his ſecond Wife, Articles 
of Agreement, dated the 23d of June 1715, were made between 
Earl Gilbert of the firſt Part, the Defendant Sir Srrenſham Maſters 
and the Plaintiff his only Daughter of the ſecond Part, and the De- 
fendants Mr. Leigh and Mr. Williams of the third Part ; whercby in 
Conſideration of ſuch Marriage, and of 10,0001. the Plaintiff's 
Marriage Portion, paid down. by Sir Strenfſham Maſters to the ſaid 


Earl Gilbert, he the ſaid Earl Gilbert, for himſelf, his Heirs; Exe- 


cutors and Adminiſtrators, did covenant, promiſe and agree to and 
with the ſaid Sir Hreuſbam Maſters, his Heirs, Executors and Admi— 
niſtrators, and to and with every of them, by the ſaid Articles, in 
Manner and Form following, that is to ſay, that he the ſaid Gil- 
bert, Earl of Coventry, or his Heirs, ſhould and would at any 
Time, after the Solemnization of the ſaid intended Marriage, at the 
Requeſt of the ſaid Sir $trenſham Maſters, bis Heirs, Exccutors or 
Adminiſtrators, but at the proper Coſts and Charges of the ſaid Gil- 
bert, Earl of Coventry, his Executors or Adminiſtrators, according to 
the Power given to him, the ſaid Earl of Coventry, for that Purpoſe, by 
£ 165 the 


— 


Cl < * 
| = 
6 % 8 


5 4 
> 0 
—— 
1 RY * . 7 . 


— 
b „ i wer oy o «Ou _— ** * . — 7 A AAS 2 4.4 * 
"a S 
1 F „ ” : . 4 * 
| \ WS ' 8 10 
** 999 4 
” * - * 
. - . > — — — 


— 


n 


F : 3 


0 e — 


es et wes ne; . . 
a . - ; — * 
: ik; * * 8 
* 1 7 ; 4 a | 1 o 
| F , . Y 
EORGE I. ia 


: ˙rirͤ%u - a 44 22ñĩÜÄ4⸗f“!uLQ LY 84 —ͤ— — 2 


the laſt Will and Teſlament bf the Right Hon. the late Barllof Co- 


entry, bearing: Date on or about the 23th Day of March in tho 


Tear of out Lord 1658, or otherwiſe, by good and fuſficient Convey- 


ances and Aſſurances in tho Law, well and ſuſſiciently conhvey, ſettle, 
limit and appoint, or cauſe, or procure to be convtyed, ſettled; li- 
mited;' or appointed, Manors, Meſſuages, Lands, Tenemeats and He- 
reditaments of the full and cleat Value of 500 J. per Aun. unto or up- 


on the ſaid une Maſters, for and during her natural Life, for her 


Jointure, to commence and take Effect in Poſſeſſion immediately from 
and after the Death of the ſaid: Griberr, Eatl of Cosentty, in Caſe. 
the ſaid Aune Maſters ſhall him ſurvive, as by the ſaid: Sir:Srrenſhum 
Mafters,” his Heirs, Executors or Adminiſtrators, or by his or their, or 
any of their Counſel, learned in the Law, ſhall be reaſonably deviſed, 


adviſed or required; and alſo that his Heirs, Executors or Adminiſtra- 


tors, ſhould, after his Death, pay her 250 l. per Ann. during her 


Life, as an Addition to hor Jointure half. yearly, free from Taxes. 


And 'twas further agreed, that Earl Gilbert ſhould depoſite 3000 J. 
Part of the 10, 000 J. in the Bank of England, or inveſt it in Exche- 
quer Notes, carrying Intereſt, and depoſite them in a Box or Trunk, 
to be locked up with three Locks, upon Truſt that the Defendants 


Leigh and Williams ſhould lay out the 5000 J. in the Purchaſe of 


Lands, and to ſettle them to the Uſe of the ſaid Earl for Life, with 
Remainder to Truſtees, to preſerve contingent Remainders; and af- 
ter his Death, to the Uſe of the Plaintiff for Life, to be, with the 


* 


Manors and Lands of 500 J. per Auu. aforeſaid, and the ſaid Annuity. 
of 250 l. per Ann. in full for her Jointure, and in Bar of her Dower, 
with other Limitation to the Uſe of younger Children of their Mar- 
riage, and in Default of ſuch Iſſue, to the Uſe of the ſaid Earl Gil 


bert, his Heirs and Aſſigns, as therein is mentioned, with a Power 
in the Truſtees, until a Purchaſe made, to put out the 5000 J. at 


Intereſt, to be applied as is therein directed. 


The Marriage took Effect, and the 10,0001. Marriage - Portion was 
paid, and 5000 J. Part thereof was veſted in Bank-Bills, and after 


lent on a Mortgage, purſuant to the ſaid Articles; and Earl Gilbert, 


ſoon after his Marriage, gave Direction to his Steward to find out 
proper Lands for a Jointure, and the Steward, according to Order, 
peruſed the Family Settlement, and could find no other Eſtate than 
the Manor of Wookovey, which was free from Incumbrances, or which 
was within the ſaid Earl's Power to ſettle, and the ſaid Manor be- 
ing of little more Value than 400 J. per Aun. the ſaid Earl paid 
off a Mortgage upon Lands in Moolſtom, and agreed to make up the 


5oo l. per Ann. out of thoſe Lands, and accordingly, at the Requeſt 


of Sir Streuſbam Maſters, cauſed a Settlement by Way of Leaſe 
and Releaſe, dated the 5th and 6th of Zzly 1719, to be prepared, 
which was agreed to by all Parties, and approved of by Sir Stren— 
ſbam, and actually ingrofled ; wherein, after Recital of Earl Gil 
bert's Power by the ſaid Will, and of the Articles, the ſaid Earl Gi“ 
bert is therein mentioned to limit and confirm unto Sir 8tremſhan 
and Mr. Leigh, their Heirs and Aſſigns, the ſaid Manor of Mood. 
vep, and ſeveral Lands in Woolfton, therein particularly mentioned, of 
the Value of 500 J. per Ann. and the ſaid Far! after expreſſed his In- 

I | tention 
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tention. to execute the ſaid Settlement, but by his ſudden IlIneſs, | 
whereof he died, and the Abſence of the Steward, in whoſe Cuſtody Ante 138. 
the ſaid intended Settlement was at the Time; and many other un- 
foreſeen Accidents, ſet forth in the Pleadings, the ſame was not exe- 
, ond ing ng ot Pobae 
Earl Gilbert. died without Iſſue Male, leaving by Dorothy his firſt 
Wife, the Lady Anne, now the Wife of Sir William Career, his only 
Daughter and Heir; but before his Death made his laſt Will in 
Writing, dated the 27th of October 1719, and thereby iter alia, 
gave the Defendant (beſides what was agreed to be ſettled on her by 
the Marriage-Articles) zoo J. and ſeveral ſpecifick Legacies, and 
made his ſaid Daughter, the Lady Auns Carew, his ſole Executrix, who 
has ſince proved the Will, and taken upon her the Execution thereof. 
The ſaid Francis Goventry alſo died without Iſſue Male, fo that 
upon the Death of Earl Gilbert, the Defendantzithe preſent Earl of 
Coventry, became poſſeſſed of divers Manors and Eſtates, under and 
by Virtue of the Limitations in the ſaid Will, ſubject not only to the 
5000s, Mortgages, but as the Plaintiff infiſts to the 500 J. per Jun. 
agreed to be limited to the Plaintiff for her Jointure, and the Plain- 
tiff's Bill is to compel the Truſtees in the Mortgage to cail in the 
5 ooo. in order to lay it out in a Purchaſe, and to compel Sir Mil- 
liam Carew to give Real Security for the 250 J. per Auu. and to pay 
the 3000 l. Lega r.. oO e 5 
And as againſt the Earl of Coventry, that ſhe may hold and injoy 
the Lands contained in the Settlement, intended to be executed, for. 
her Life; but in Caſe the Indenture ſq ingroſſed ſhould prove defec- 
tive, and not amount in Equity. to a ſufficient Appointment, purſu- 
ant to the Power, then that the may have a Satisfaction out of the 
Earl's' Real and Perſonal Eſtate. itn e 
That on the Hearing of the Cauſe the 18th of April 1722, and 
ſeveral Caſes bcing then cited, the Court was pleaſed to refer it to 
Mr. Conway, one of the Maſters of this Court, to take an Account 
of the Real and Perſonal Eſtate of Earl Gilbert, and how much 
came to the Hands of any of the Partics who were to be examined 
on interrogatories ; and the ſaid Maſter was alſo to take an Account 
of the Debts of Earl Gilbert, unſatisfied at his Death, and alſo of 
his Legacics, and to ſtate the Real and Perſonal Aſſets, and alſo of 
his Debts and Legacies, and any other Matter he ſhould find difficult, 
to report eſpecially to the Court; and when the Maſter ſhould 
have made his Report, this Cauſe was to come on again to be heard 
thereupon, and alſo as to the 500 J. per Ann. claimed by the Plaintiff 
upon the ſaid Marriage-Articles, at which Time (the Court being be- 
fore attended with the Caſes therein cited) would defirc the Aſſiſtance 
of ſome of the Lords the Judges and the Maſter of the Rolls; and 
all farther Directions were reſcrved, until the Caſe ſhould come to 
be heard on the Maſter's Report. 

That the Maſter had made his Report, and thereby certified, that the 
Real and Perſonal Eſtate of the ſaid Earl Gilbert amounts to 13,467 J. 
oJ. 9d. over and beſides the 1200 J. and Intereſt due on the ſaid 
Mortgage of Moolſtou, and 37921. 95. 7 d. paid, and to be paid by 
the ſaid Sir Milliam Carew, in Diſcharge of Debts, Legacics and F m= 

ra 
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ral Expences, beſides the Sum of 392 l. 13 5 7d. deſperate Debts; 
and the Plaintiff's Demands out of the ſaid. 13,467 J. O. g di are as 
follow, 18. 250 J. Annuity clear of Taxes, Jewels, Furniture, and 
„ other ſpecifick Legacies, amounting to 1448 J. 15. 7 d. {4 and the 
Demand of 500 J. per Ann. now in Queſtion, with the Arroars there- 
| of, from Earl Gilberts Death, bdifig four Years and upwards. 
Argument or In this Caſe twas argued for tie Defendant," that here was no 
eee Execution of the Power limited: in Earl Thomas's Will, becauſe the 
Covenant with Sir Ftrenſbam 1 Maſters was, that Earl Gilbert or 
his Heirs: ſhould and would, at the proper Coſts and charges of 
the Earl, his Executors or Adminiſtrators, according to the Power 
in the Will of Earl Thomas, or otherwiſe, by good and ſufficient 
Conveyances in the Law, ſufficiently convey Lands to the Value 
of 500 I. per AJnuum, and that though they could not come to a 
Court of Equity for a ſpecifick Performance, becauſe there was 
nothing ſpecifically mentioned in the Covenant; to be ſet forth 
as a Jointure, and that the Covenant was to be interpreted as a 
perſonal Covenant, becauſe it was made with Mafters,. his Heirs, 
Executors and Adminiſtrators, either to ſettle in Purſuance of the 
Power or otherwiſe; ſo that Earl Gilbert had his Election to ſatify 
the Covenant, either by ſettling of the Lands under the Power by 
Appointment, or by limiting any other Lands to the ſame Purpoſe; 
and according to the Circumſtances , of this Caſe, he could not be 
ſaid to have made his Election, becauſe from 1715 to 1719 there was 
nothing done, nor any Requeſt by Sir Strenſbam, to ſet out any Parcel 
of Lands in Purſuance of the Power; and tho' about July 1719, a 
Draught was prepared to be ingroſſed, yet that continued to lie by 
till October 1719, and was never executed; and he had an Animus 
deliberandi continuing, and had not taken hold of the Power, by ap- 
pointing the Lands of Moolvey and Moolſton in Performance of the 
Covenant, ſince the Indentures were only ingroſſed, and never exc- 
cuted; and in all Conveyances of this Nature, the Auimus deliberan- 
di muſt be ſuppoſed to continue till the Act be completely executed; 
and the Power not being executed, twas compared to the Caſe of 
Sangon and Williams, where Tenant in Tail for valuable Conſidera- 
tion, covenants to ſell the Eſtate-Tail and dies; a Court of Equity 
would not compel the Heir in Tail to execute fuch a Conveyance, 
though, there had been a Decree againſt the 'Tenant in Tail to 
levy a Fine, and ſuffer a Recovery; and ſo 'twas urged, that ſince 
the Remainder was veſted before the legal Eſtate was executed by 
Earl Gilbert, the Court would not compel the Remainder-Man in 
this Caſe to execute Conveyances in Purſuance of this Covenant; and 
here they quoted thoſe Caſes of Law, that ſay the Powers that go in 
Derogation of the Remainders veſted, are to be taken ſtrictly, becauſe 
*twas looked upon as dangerous for a Court of Equity to overthrow, by 
their Decrees, the Intereſt that was originally veſted in the Parties, by 
&, legal Conveyances, and the rather in this Caſe, becauſe there was a 
| Perſonal and ſome Real Eſtate to ſatisfy the Covenant; and this Cove- 
nant is to be conſidered as a Debt due from Earl Gilbert, on receiving 
his Marriage-Portion, and whenever there is any Debt, the Perſonal 
Eſtate ſhall go in Exoneration of the Real, which is to ſupport the 
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terwards ſet out, it Mall be preſumed to be an Execution. of that 
Contract, which in Conſcience the as obliged. to perform, eſpecially 
in a Cale ſo cireumſtanced, ſinco nothing ean be objected to the Value 
of the Lands; and in this Caſe, what the Perſons contracting had in 
Contemplation, was an Eſtate to be executed in Purſuance of the 
Power; and the Words or otherwy/e ate to be looked upon as Auxi- 
liary, and to aid the Eſtate to be conveyed: So that if the Earl had 
ſettled or purchaſed other Lands, in order to be ſettled according to 


the Contract, he might have exonerated the Lands ſubjected to the 


Power by Earl Thomas's Will; and ſince the Real Eſtate now in Que- 
ſtion was mortgaged, twas neceſſary the Covenant ſhould be large 


enough to bring in all the Real and Perſonal Eſtate of Earl Gilbert, 


in Aid of the ſettled Eſtate, in Caſe of Deficiency ; and ſo the Cove- 


nant is not to be conſtrued on the one Hand ſo ſtrictly as to ſubject 


Articles in 
Conſideration 
of, fc. to 
ſettle Lands, 
not to be 
taken as a 


Debt, but as 


a Convey- 


ance or 


Per Lord 
Sommers, 
1695. 

A Proviſion 
for younger 
Children is 
chargeable 
on the Real 


Eſtate. 
Vid. ante 1 37. 


the Heir in the firſt Place, nor ſo looſely as if the Word Heir was only 
Matter of Form, and merely the Words of the Conveyaticer; but 
the Intention was, that he at his Election ſhould have ai Power out 
of any other Eſtate: to ſatisfy the Covenant; and after his Death, in 
Caſe the Lands contained in the Power ſhould not be ſufficient, that 
all other his Eftate ſhould be ſubject thereto; but fines Earl Gilbert 
did not ſettle any other Eſtate, as he might haye done, to diſcharge 
the Contract, it remains as a Real Lien on the ſettled Eſtate, in the 
firſt Place, to bind the ſame, as what the Parties had in Contamplation 
to bind the Contract: And this is not like the Caſes where Equity 
decrees that the Perſonal Eſtate ſhall go in Exoneration of the Real, 


for the Reaſon of that is, that the Perſonal Eſtate is the natural Fund 


for the Payment of-Debts and Legacies, and ſo fat as that is not ſpe- 


cifſcally deviſed, it ſhall exonerate; but the Articles of Earl Gilbert 
mult; not be conſidered as a Debt, but a Conyeyance of ſo much of 
the Eſtate, over which he had a Power, becauſe his primary Intention 


was to.convey ; and if it be conſidered in this Light, there can be no 


Application of the Perſonal Eſtate, fince there is no Debt of which 
the Rea! Eſtate was to be exonerated: And that this was the Con- 


ſtruction of Powers in Equity, the following Cafes were quoted. 
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un Blontiey ſettles Lands to the Uſe of himſelf for Life, and 
i then as to Hart, to his Wife for her Lite; for hen Jointure; then 
* to the Iſſue Male of his own, Body, with ſeveral Remainders over 
© with a Proviſo, that if he ſhould have apy younger Children, itſhoul 
© be lawful for him by Deed; or; Will, executed in the Proſence of two 
or more Witneſles, to limit and appoint apy,of the ſaid Lands (except 
< thoſe of Jointure) to ſuch Perſon, and for ſuch Eſtates as be ſhould 
cc think fit, for railing 500 J. apicce for ſuch younger Children, to be 
3 paid at ſuch Times, and in ſuck Manner, as he by! ſuch Deed on 
** Will ſhould, declare, and covengnted to do ſo agcordingly. Henry 
< died, leaving ſeveral younger Children, bub did nat make any Ap: 
2 5 | 1 | FRE polnt- 
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« pointment. Decreed this was a Charge upon the Land, and bound 
c the Iſſue in Tail, and ordered the 500 J. apiece to be raiſed for the 
« younger Children immediately 

& Note; The Covenant in this Caſe was looked upon as an Exccu- N. B. 
8 tion of the EOSIN) in | Purſuance of the Power. C 


15 Lady Clifford wor ſus Bullington. 


_— Clifford had a Power to ſettle a 8 not excecding 2 ven. 379 


1 200 l. per Aun. on his Marriage with the Plaintiff: He cove- 4, Le 


K 
nants to ſettle on ber 1000 l. per Aun. He ſends to his Steward to Wriebt. 


ce be informed of a Part of his Lands to that Value, and ſettles ac- 

“ cording to the Particular. 1. 
„After his Death it appeared that the Lands 00 ſettled were but 
« 300 f. pn Ann. The Bill was againſt the Remainder-Man to have 


3 tboſc Lands made up 1000 J. ber. Ann. and 'twas decreed againſt 
« the Remainder-Man. | 


 Hollingſhead verſas Hollingſhead. 


Nan deviſes bis Eſtate to A. with ſeveral Rethainders over, une 14 

X with 4 Power to the Perſon in Poſſeſſion to limit any Part of 172 5 

Ihe Premiſſes for a Jointurę, not exceeding one Moiety ; the firſt Chancellor 
ce Deviſte for Life, whilſt an Infant, marries the Plaintiff, and with 

hi Mother enters into Articles to ſettle Lands of 100 J. per Ain. © 

on the Plaintiff for her Jointure, but in the Articles no Notice was 


taken of the Power; and before any Settlement made purſuant Ante 157. 


to this Power, thei/Tenant for Life 5 Ot 
% The Bill was brought againſt the Remainder-Man, to have the 
co | 


Jointure made good, and devteed lee, 


1 Dub Jef J. wor 
\ 50d 09 Hoa oi} = 
* Alford vhs Allford., I 
nation 4.555 to N | e WE 
A GRe „ Alf. Tenant for Lite, 1 to bis $0 17 At che Rolls, 
% #:; other Sons in Fall; Remainder to Francis for Life, Remainder Pe. 5, 1989. 
to his firſt and other Sons in Tail; Remainder to the Defendant, 
d wüth a Power for Francis, after the Death of Gregor without 
& od, to make a Jointure. 
«_ Francis marries in the Lifetime K Sitter and before Mar- 
riage covenants to make a Jointure on the Plaintiff, and to executo 
this Power when he ſhould come into Poſſeſſion. 
_ © Gregory dies witheut Iſſue Male, and Frontis ſurvives him, but 
« dies without making a Jointure, or executing this Power. 
* AgBilk againſt the Remainder-Man to have a Jointure made, be- 
äcauſo Francs ſurviving Gregory might have executed this Power, 


va 


* and had covenanted t6 de ſo? And twas decreed accordingly. 


Parker 


1 


* « 
1 0 8 
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Tarker verſus Parker. 
Jun iz: © MAR. Parker had a Power to raiſe 7000 I for younger Children 
714. « | by Deed or Will, executed in the Preſence of three Witneſles ; 
Vice ante, „ afterwards by Will, executed in the Preſence of two Witneſles, he 


And Nite © charged the Premiſſes with 80007. for his younger Children, and 
2 F. Will. cc "tas decreed good for the 7000 J. | N 
So that in the principal Cale twas decreed, that the Plaintiff ſhould 
ſettle the Lands of Noolcey and Woolfion, in Purſuance of the Power; 
and that the Plaintiffs and the Detendants, - the Heir and the Lord 
Coventry, ſhould have their Coſts out of the Perſonal Eſtate ; becauſe 
Earl Gilbert ought: to have ſettled during his Life, and the preſent 
| Earl had only by his Anſwer laid his Eliate before the Court, and 
had joined in the Examination of Witneſſes; but the Plaintiff only 
had examined, (Sig.) to prove the Allegations of the Bill. 


1 Whitchurch verſus Whitchurch. 
1 J. E Devard Strode, Eſq; being poſſeſſed of a certain Houſe and Lands, 
Gilbert, C. B. E called Batecomb-Lodge, in the Pariſh of Batecombe in the County 
22 of Somerſet, for the Remainder of a Term of 500 Years, in Truſt for 
| theGreatSeal. one James Biſſe, who was ſeiſed of the Reverſion of the Premiſſes 
The Con- in Fee- Simple, and Biſſe having borrowed 350 J. of Edward Mhit- 
2 church, ſince deceaſed, the ſaid Strode and Bifſe by Indentyre, dated 
of Fraud, f.. the 20th of March 1694, aſſigned the ſaid Term to the ſaid Edward 
_— „ Whitchurch, to ſecure the Repayment of the ſaid 350 J. and Intereſt, 
and the dit. by the ſaid Bifſe unto the ſaid Edward Whitchurch ; after which the 
poſing of a ſaid Biſſe borrowed of the ſaid Edward Mhitchurch the further Sums 
2 of 100 J. and 103 J. which together with the former Money due on 
tending the the Premiſſes, and the Intereſt due for the ſame, amounted to 600 J. 
Inheritance. and which were all charged upon the Premiſſes. via 
ah 1, 1697. By Indenture dated the 1ſt of July 1697, reciting 627 J. to be then 
due, Bi in Conſideration thereof, and of a farther Sum of 173 /. 
lent to him by the ſaid Edward Mhitehurch, ratihed the ſaid Term 
to the ſaid Edward Whitchurch, redeemable on the Payment of 824 J. 
and by Indenture of the ſame Date granted and demiſed the Premiſſes 
to the Defendant Jonathan Mhitchurch for 200 Years from thence- 
forth, in Truſt for the ſaid Edward Whitchurch, as a collateral Secu- 
e no odoimoreie oo ohtg; ? 
Dec. 21 & 22, Hiſſe by Indenture of Leaſe and Releaſe, dated the 21ſt and 22d of 
. December 1703, conveys the Inheritance of the Premiſſes to Seaman, 
: in Conſideration of the Sum of 1356 J. 145. 6d, F 
June 3 & l, Seaman by Indenture of Leaſe and Releaſe, dated the 3d and 4th 
1705. of June 1706, conveys the Inheritance of the Premiſſes to Edward 


Mhitchurch, in Conſideration of the Sum of 15104, 15 5. 


5 And 


— „ 
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And afterwards: Eduard Whitchurch, by a Will of his Own ds 
Writing, but not publiſhed in the Preſence. of Witneſles, gave unto. 


Edward IWhitchurch, ſen. all theſe Lands and Premiſſes, called Bate- 


coul Lodge, to him for Life; Remainder to the Defendant Edward 
Whitchurch, jun. in Tail Male, and made Foſeph Whitchurch Execu- 


tor $ his Will, and died without Iſſue, leaving the Plaintiffs his Heirs 


at Law, being Daughters of his Brother James Whitchurch. , 
The Queſtion is, Whether this Will, that has conveyed the Lands 

in this Form, (that is) to Edward Whitchurch, ſen. for Life; Re- 
mainder to Edward Whitchurch, Jn. in Tail, be a good Conveyance 
to paſs the ſame. 


The Words of the Statute of Frauds and Doviudes are, That all Pot 259% 


Deviſes. and Bequeſis of any Lands, or Tenements, devi ſeable either 
by Force of the Statute of Mills, or by this Statute, or by Force of 


the Cuſtom of Kent, or the Cuſtom of any Borough, or any other par- 
4 ticular. Cuſtom, ſhall be in Miting, and ſigned by the Party ſo de- 


eiſfurg the ſame, or by ſome other Perſon in his Preſence, and by his 

_ expreſs Directions, and ſhall be attefted and ſubſcribed in the Pre- 
fence of the ſaid 5 by three or four cr edible Wi itneſſes, or elſe 
the Hall be utterly coid and of ud Het. 


his Deviſe is within the Letter of the 3 'tis a Deviſe of an 


Eſtate of Freehold and Inheritance, and ſo made void by the Statute. 


A Deviſe of a Term is within the Letter, but not within, the Mean- 


| ing ol. the Law; the Reaſon is, becauſe Terms would go to the 


Exccutors, and a Will without theſe Solemnities would c onſtitute 


Executors, in whom a Term for Vears would veſt, and ſo duch Wills 


might diſpoſe of ſuch Torms for Years away from the Executors. 

It was not the Intent of the Statute to alter the Courſe of Perſonal 

Eſtates 3 ell. 
But 8 Lands would T's OP to the Heir, the Statute has 
conſtituted that the Will, which is to have the Intendment to diſinherit 
the Heir, ſhould be made with the Solemnities of Subſcription and 
of three Witneſſes. 

Now this Will is deſigned to dif nherix the Heir, and alters the 
Courſe of Deſcent, ſince there is a Deviſe for Life, with a Remain- 
der in Tail to other Perſons. 

If there had been no Deviſe, the Eſtato muſt have deſc ended to 
the Heir, and the Deſcent of the Inheritance would have 3 the 
Term along with it, and it would be drawn. down by the Deſcent 
to the Heir at Law, as an Appendix to the Inheritance. 

Can a Will made void by the Statute alter the Deſcent of tho Inhe- 
ritance; or cut off the Term from the Inheritance, ſo that he who has 
a Property in the Inheritance ſnall not have a Property in this Term? 

A void Will is as no Will at all, and if there had been no Will, the 
Inheritance had deſcended to the Heir, and the Term along with it. 

But tis ſaid that the Term not being merged, and that the Perſon 
having the Inheritance and Term both in him, tho the Will will not 
be good to paſs the Inheritance, yet twill be good to paſs the Term 
at Law, ſince the Term was not merged in the Inheritance, and he 
that had the Dominion over both, has by this Inſtrument. i in Writing 
vp X x : . Hewed 


. 


0 


—— 
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this Effate, he has ſhewed his Intention to 


ſhewed his Intention to diſpoſe of it. And ſo fuck Intention; N 


ing to natural Juſtice, dught to take Place, eſpecially ara his 


Heir, who is to be conſidered only as a Voluntier.. 

The true Diſtinction is what has been already: laid . that 
Will without the Soletanitics of Subſcriptions or Witneſſes will alter 
the Condition of the Executors; but it can't alter the Condition of 


the Heir, becauſe the Heir is not conſtituted oY IT will, but difinhe- 4 
rited by it. 


0 cha till the Solemnities are compleated, the Will vad the 
Heir is only in fiers ; and if in fferi, ſtill remains under Deliberation 


till thoſe Solemnities are compleated. 


And that is the Conſtruction of all ſolemn Wümme that till 


they are compleated by their Solemnities, the remain under 
the Deliberation of the Parties N 4 


And ſo twould be'a'firange ConftraQion; that this Will, which 
was only a Preparation, and was ſtill under Deliberation, whether he 
ſhould difinherit his Heir or not, ſhould be conſtrued actually to dif- 


inherit him by taking way the Tem, which would have op along 


with the Inheritance. 


Nobody will ſay that though this Mortgage Term was merged, 
that yet it would 1ave' gone to the Executors; for when a Mortgagee 


purchaſes the Equity of Redemption, the Land -ought to be go- 


verncd by the Rules of the Real Eſtate, it becomes a Real and in- 


heritable Property, it is no longer a Perſonal! Property, nor to be 80 
verned by Rules belonging to Chattels only. Yr 


Ik it ſhould be confideted ſometimes as Real Eſtate, and auen 
as Perſonal, be ſometimes governed by one Set of Rules, and ſome- 


times by another, and the Courts of Equity might doſyotically, or 


for. various Motives, change it from one Channel to the other; I am 
afraid it would make Th lings + too arbitrary, and \Piopertics would be 


| brought into'Confuſion: 


But however that be, tis lain in this Caſo aku the Term was con- 
nected to the Inheritance at the Time of the Deviſe, and had there 
been 75 ſach Deviſe, a Court of Equity would have carried the 
Term along to the Keir, and not have fulfered it to 80 to the 


Executor. 


Shall not the Court ſo act by che ſame Rules ka the Statute has 


made ik void? The Court of Equity that is bound by the Statute 


muſt ſurely look upon it as no Deviſe in Prejudice to the Heir, 
ſince it has not the legal Solemnities required by that Statute. 

But tis ſaid, that Edward Whitchurch ics the Dominion of 

sit to his younger 
Brother and Nephew, and it would be againſt: al Jules not to 
make ſuch a Conſtruction as would comply with his Intention. 

I think this Reaſon is againſt the Policy 0 all Civil Laws, which 
provide againſt Conſtructions of this Kind. 

For all Solemnities in Conveyancing are | appointed to hinder the 
Parties from Surprize, and ſo, tho' the Partys Intention is never ſo 
ſtrong, yet till he has perfected the Inſtrument according to the So- 
lemnities required by the Law, the Intention goes for nothing. Fn 

I 


” n « 
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All ſuch Laws as have been appointed to reſtrain the natural Domi- 
nion have been very reſtrictively conſtrued, becauſe Solemnities that 
are appointed are to hinder Frauds and Perjuries, in the Proof of im- 

proper Inſtruments, and hindering the Party himſelf from Surprize. . 
Indeed a Feoftment without the Solemnity of Livery would an- 

tiently amount to a Covenant to ſtand ſeifed, but that was where ' 

Price was paid, and ſo the Party was under an Obligation of Con- 
fcience ſpecifically to perform the Contract, and to transfer with So- 
lemnity ; but it is not ſo in the Caſe of a Will, where the Convey- 
ance is meerly gratuitous, nothing paſſes by the meer Intention till 

the Party has conveyed it with the legal Solemnity of Subſcription 

r Pi rd AB nd Oey 

There was no Will of Lands at Common Law; Wills came in by S 

the Invention of Uſes, which is a Creature of this Court, and when 
theſe Uſes had ſupplanted the Tenures, then by 27 Hen. VIII. they 
thought to aboliſh them, and to turn the Uſe into Poſſeſhon. 

Let they thought it convenient to leave a Liberty of deviſing ; and 

ſo by the 32d of H. 8. cap. 8. they gave them leave to deviſe their 
Socage-Lands, and two Thirds of their Knight. Service Lands; but 

no particular Solemnities were appointed but by writing only. 

T ?*Fhis ercated a great Inconvenience, for there was much Perjury in 
ſetting up of Wills; and ſo they thought it neceſſary. to conſtitute le- 
gal Solemnities, by the Subſcription and Atteſtation of Witneſles ; 

and Sir Matthew Hale and Sir Lionel Fenkins, who prepared this 
Statute, choſe to take the Plan from the Roman Law: For tho' the 
old Civil Law required ſeven Witneſſes, yet after that. the Conſtitu- 
tion of the Emperor Leo, Tit. 41. reduced it to five, and in all 

Country Villages to three; and ſo they took the Conſtitution of the 

Civil Law, as it ſtood relaxed by thoſe Conſtitutions. © 

The Court of Equity has always conſtrued Truſts to be within the 

Statute. 5 F 3 
And in the Caſe of Tiffen and Tiffen, 2 Ch. Caſe 49, 50. and in 
the Caſe of Langhton 156, they would not divide the attending 
Terms from the Inheritance. T 


99 „* ” » 


is faid that theſe Terms will paſs at Law; but they won't paſs 
unleſs the Teſtator deſigned to ſever them from, the Iuheritance, 


They won't paſs when the Teſtator plainly intended to paſs the In- 

heritance-and not the Term. CEE 19 277 1 — ah | 4 7 * 36 Toes 
| 'They won't paſs where they would not 0 to the Executor h ut 

muſt go to the Heir if they were undevileck ee Dt. e 


The breaking of theſe Terms from the Inheritance by a Will, 
without Solemnities, would actually be of dangerous Conſequence, 
eſpecially where the Intention is not manifeſt to do it, and where 
chere is no Neceſſity for it, either for Payment of Debts, or Portions 


for younger Children, 6e. 12 Zac ISS eee 
This Deviſe for Life with a Remainder in Tail was only in fert, 


* 


and the Animus Deliberandi continued till the Subſcription, and till 
it was publiſhed in the Preſence of Witneſſes; and fo the Statute 
operates upon it to make it void. a 


Earl 
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S. C. 2 Peer 


will. e Ful of Shaft bur werſus Shaftbury. 

2 eo H 1E late Earl of Shaftsbury, the Plaintiff's $ Faber by FRY 
and Raymond, Will, dated December 10, 1710, appoints Sir Robert Eyre e, Sir 
bag 5005 Croply, and Jaſper Stanhope, Eſq; afterwards Lord Stanhope, 


Chancery, is Guardians of the preſent Earl, till his Age of 21 Years. Sir Robert 
Juriſdition as Eyre preferred his Bill in this Court, and proved the Will, and the 
oa ardians, Court ordered the ſame to be. performed. Sir John Croply and Lord 
Staubope died; and there N a Diſpute between the Counteſs 
of Shaftibury and my Lord Chief Baron Eyre concerning the Guar- 
dianſhip, on the 28th of February in the ↄth of the King, the Court 
dcclared the Right of Guardianſhip to be in my Lord Chief Baron, 
and that nothine ſhould be. done in Relation. to the Care and Edu- 
cation of the ſaid Earl, without the Direction of my Lord Chief 
Baron, My Lord Chief Baron, the 22d of March laſt, preferred 
his Petition to this Court, ſetting forth that the Earl of Shaftsbury 
was married to the Lady Suſanna Noel, Daughter to the Earl of 
 Gainiborough, without his Privity or Conſent ; upon which, and the 
Affidavits thereunto annexed, the Counteſs of Gainsborough and 
Lady Shaftsbury, as likewiſe the Earl, were ordered to attend; and 
the Counteſs of  Shafrsbury likewiſe preferred her Petition to diſ- 
charge the Order of the 28th of February. in the 9th of the King ; ; 
and in this Caſe there have been four Queſtions made. 
1. Whether the Court has Juriſdiction to declare the Right of 
Guardianſhip in this Caſe? 
2. Whether the Court could declare it by Petition, or whether it 
muſt be by Bill? ; 
3. Whether this be a legal Ri of the Right of Guardian- 
ſhip; - (that is) whether it will ſurvive or not? 
: 4. Whether theſe Ladies, or either of them, are in » Contempt o of 
the Court? 
1ſt Queſtion. Firſt, Whether the Court 155 Juriſdiction 2 
| a No touching the Wardſhip at Lan, rhere was a two-fold Juri. 
iction. 

The firſt was, When the 75 were in Being ; ; and there: till the 
Court of I/ards was erected, the whole Juriſdiction of the King's 
Wards, where the Lands were held in Chivalry, was under the Ju- 
riſdiction of this Court. | 
So likewiſe, in Relation to Subjects, this Court determined, touch- 
ing the Wardſhips of the Body, who was the . and who was 
the poſterior Lord. 

Fer the Wardſhip of the Body of the Heir went. to. . Lotd 
who had the prior Homage, and "that was determined in the Court 
of Chancery, where ſeveral Lords applied for the Writ of Rei: | 

ment, which was an original Writ. 

But this Sort of Guardianſhip was a Sort of Dominion * Maſters 
over Servants and Vaſſals, and was introduced en the Got hicłk Na- 


5 us tions 
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tions, to breed them to Arms; and it was a great Burthen upon the 

People, and is fallen now with the Tenures.. ih 45.7 
But the Crown has another Juriſdiction, and that is as Pater Pa- 
triæ, as a Father over his Child een. 

The King has a Right to take Care of Infants, Lunaticks, and Ideots, 
that cannot take Care of themſelves; and this Care cannot be exerciſed 

otherwiſe than by appointing them proper Curators or Committees. 
So Fleta, cap. 9. fol. 4. de Twtelis, ſpeaking of Infants, Ouidam Fla. 2 
| ſub Cuſtodia Parentum & proximorum GConſanguineorum, & illis dantur | 
/ os 015 felon on 1 bop 
So Bratton, treating of this Matter, lib. 2. cap. 38. fol. 86, Nunc Bran. 
autem dicendum, Oc. de illis qui Minores ſunt & infra Mtatem, & 
quos oportet efſe ſub Tutela & Cura aliorum, eo quod ſe ipſos regere 
non nôrunt, & quorum. quidam debent eſſe ſub Cuſtodia T)omini cum 
Terris & Tenementis, que ſunt de Feodo, & quorum quidam ſub Cu- 
ſtodia Parentum, & proxi morum Conſanguineorum, ut predict eſt, 
& quibus dantur Cuſtodes aliquando de Jure, de antiquo Feaffamento, 
& aliquando Curatores ab Homie. 17/8 571 1 
Thus Stamford, in Page 37. The King has the Protection of all . 
his Subjects, and of all their Goods, Lands and Tenements; and ſo 
of ſuch as cannot govern themſelves, nor order their Lands and Te- 
nements, his Grace as a Father muſt take upon him to provide for 
them, that they themſelves and their Things may be preſerved: And 
he quotes Firzherbert, 232. That the King is bound of Right to de- 
fend his Subjects, their Goods and Chattels, Lands and Tenements; 
and that every one is in the Protection of the King, who has not for- 
feited it by . Offence. Now how can the Infants be protected 
by the Crown, but by aſſigning them proper Guardians where it is 
diſputable TRE TOO i ie 

Lord Coke ſays, in Beoerley's Caſe, 4 Rep. 126. that the King ſhall 
have the Protection of their Goods and Chattels, as well as of their 
Lands, and compares it to the Caſe of an Ideot. 1111 „ 

No Body has ever doubted the Juriſdiction of this Court, in the 

Caſe of Ideots and Lunaticks; and indeed I ſhould have thought 
this Point had been at Peace as to the Infants, when it was ſettled 
by Lord Somers, in the Caſe of Bertie and Falkland. 

There are ſince innumerable Precedents, wherein this Court has 
determined touching the Guardianſhip of Infants; as in the Caſe of 
Freeman and the Biſhop of Oxford, the 5th of Zaly 1719. where the 
Biſhop of Exeter, ſurviving Guardian to the Father's Will, applies 
to the Court, and the Infant is ſent from Ox/ord to Cambridge. 

And in Vernon and Pernon's Caſe, 10 Geo. 1. ſeveral Orders were 
made upon Petition; and among the reſt one upon Petition, that the 
Infant was converſant with the Daughter of the Guardian, that he 
ſhould be immediately ſent for, and ordered forthwith to Eaton School, 

And in Aueſley and Aneſley's Caſe 'twas ordered to take the Infant 
from the Mother, and a Sequeſtration againſt the Duke of Buckingham 
and the Mother, for not producing the Infant. a 

Now as the King has the Protection of Infants,. I don't ſec any othe 
Protection can be, than by aſhgning them their Guardians; and where 


Yy ſhould 


Natural Al- 
legiance. 


Objection. 


Anſwer. | : 


2d Queſtion. 


3d Queſtion. 


1 
& 
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ſhould that Protection be exereiſed, but in that Court where Gow is 
taken of all Perſons under natural Difabilivies? :- | 

The very Notionof natural Allegiance feems to FR fontaled! on 1 
Protection that is due from one born here, though he goes into a ſo- 
reign Country, and lives under and takes Gente to another Prince. 

Rad why? Becauſe it is a Debt of Gratitude; due for the Protec- 
tion which the Infant receives at his firſt breathing vital Air, ſinco 
Care is ſuppoſed to be taken of him, peine; paper Guardians 
to manage him and his Affairs. 

And I preſume that the Law, T hat the nent of Kin to haun tho 
Inhetitance ſhould not deſcend ſhould be Guardian, was taken up 
originally as a Rule of Reaſon in this Court, and by Uſage came to 
de the Law of the Land; for I have look d into the Books of the Civil 
Law, and all the foreign Feudiſts, and their Rule is, that he that has 
the Right of Succeſſion has the Guardianſhip; bi Succe ſlonis Emo- 
lumentim, ibi & titels onus eſſe debet. 28 Edw. 1. cep Ds to be 
only an Affrmance of the Common Law. 

There are often Diſputes who are the nent of Kin, © or Who is tho 
proper Guardian? That muſt be determined ſome where: And where 

can it be determined but 1 in this Court, where mg Perſons under Diſ- 
ability are protected? 

The ſecond Queſtion is, Whether the Court can decking! the Rig bt 
of Guardianſhip by Petition, or whether it muſt be by Bill? 

"Tis faid, That if the Right of Guardianſhip. could be determined 
dy petition, it muſt be determined by Affidavits, where the contrary 
Party has not the Liberty to croſs: examine. 

"Tis agreed, 'That in all Caſes where 'tis neddiary for the Crown 

immediately. to interpoſe, it muſt be determined upon Order; for 
otherwiſe there can be no Proviſion for the Infant, during the Time 
of the Diſpute. 


So there is a Noceſſity, in ſome Caſes, that it ſhould be determined 
upon Petition. 

But in this Caſe, who: in Fact are Wesen has hook determined 
1 in a Cauſe inſtituted by Bill and Anſwer; and ſo there can be 
no Diſpute touching the Fact; and ſo the Right i is properly determined 
upon Petition. 

The third Queſtion is, ine this be a legal Declaration of the 
Right of Guardianſhip; that is to ſay, whether it will ſurvive or not? 
And here it has been argued, that the Guardiagthip | is a naked Autho- 
rity, and ſo cannot ſurvive. But 


Tis agreed, That if it be an Authority coupled with an Intereſt, 
it will ſurvive. 

Indeed in the Civil Law they looked upon it to be a naked Autho- 
rity ; but yet where there were ſeveral Guardians, and one only gave 
Security, twas cxecuted by him alone. See Vimus, Lit, 24. de Sa- 
ti Hactione Tutor & Curator. 

But if it were an Authority, tis not like an Authority to do a ſingle 
Act, where it muſt be done by them all; becauſe tis the Will of the 
party that authorizes them all, and fo one alone can't execute it. 


— 5 But 
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But in this Caſe the Authority muſt, from the Nature of the Thing, 
be joint and ſeveral; for one alone muſt receive the Money of the 
Infant, and not meet altogether for that Purpoſe. Ya 

And were it an Authority, or were it not, tis to be conſtrued joint 


and ſeveral; elſe the more Guardians were appointed for the Security 


of the Infant, he would be the leſs ſecure, becauſe upon the Death 
of any one of them the Guardianſhip would be at an End. 
But no Doubt, with us, it muſt be reckoned: an Intereſt. i 

For the Law has appointed Remedies, both Droitural and Poſſeſ- 

fory, to recover the Guardianſhip . | 
Firſt, Droitural. And that was the Writ de Cuſtodia Terre & He- 
 redis: And PFitzherbert has compared the Droitural and Poſſeſſory 
Action, in the Title de Cuſtodia Terris & Hearedis, fol. 133. 
The Statute Merton, cap. 6. provideth, That in the Writ of Right 

of Ward, the Plaintiff ſnall recover the Value of the Marriage. 

Secondly, Poſſeſſory. And that, at Common Law, was the Action 
of Treſpaſs; and in this, at Common Law, he could only recover 
Damages for his Ward, and not the Ward itſelf. 

The Statute of Veſtm. 2. c. 35. gives a Writ of Raviſhment of 
Ward, in which the Plaintiff recovered the Body of the Heir, and not 
Damages only. N 
And by the Equity of Jef. 2. c. 24. a Writ of Raviſhment lay for 
the Guardian in Socage, as a Writ i Conſimili Caſu. 


Every Body will allow the Guardian in Chivalry had an Intereſt; 
and if the Guardian in Socage would have the Writ iz Conſimili Caſu, 


he mult have an Intereſt alſo. 


And a Man may as well have an Intereſt of Honour, which every 
Perſon has in Relation to his Family, as an Intereſt of Profit. 
And it appears in 3 Co. 37. Ratcliffe's Caſe, that the Father had 
an Action of Treſpaſs for taking away his Son and Heir, quare Filium 
& Heredem rapuit, tho he was not, in Propriety of Speech, counted 
the Guardian : For the Heir was look'd upon as Part of the Family ; 


but the Father, however, had an Intereſt in the Son, and ſo it was 
Treſpaſs to take him away. Ws: 


But the Father had not a Writ de Cuffodia Terre & Heiredis, be- 


cauſe the Father was no Guardian ; nor was there any Need of a droi- 

tural Action, becauſe he was always in Poſſeſſion of his Son: And fo 
an Action of Treſpaſs lies for the marrying his Heir apparent, ehe- 

ther he be within Age, or of full Age? becauſe tis an Injury to marry, 

and deſtroy the Hopes of his Fam 

Fits. Abr. Tit. Garde 32. 


And this lies even againſt the Lord, for the Father had the Cuſtody 
againſt the Lord; for the Father being Tenant in Chivalry, could 


breed his Son to Arms; but no collateral Anceſtor had the Cuſtody 
againſt the Lord. | - or | 


And therefore this makes the Difference that is mentioned in Rat- 
clife's Caſe, that a collateral Anceſtor may have a Writ of Raviſh- 
ment againſt any Perſon that raviſhes Conſanguineam & Haredey, 
(that is) his Heir apparent, becauſc that is an Injury to himſelf. 


But 


_ 
* 


ily by an improvident Marriage. 


_—_ A 
* 
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| But the Action does not lie againſt the feudal Lord, becauſe he had 
a Right to marry him. 
And every Man may be Laid: to have an Intereſt in bis Heir appa- 


rent, becauſe nothing imports bim more than to continue his Name | 
in proper Repreſentatives. - 


But the Father, at Common fan, could 660 appoint a Aderdian; 
becauſe the Law had appointed a Guardian, whether the Father was 
Tenant in Chivalry or in Socage. 

The firſt Law that gave the Father a power of appointing, was 
465 F. G M. cap. 17 The Words of the Statute are, That 


* Nobody ſhall take away any Maid or Woman-Child unmarried, 


« being within the Age of 16 Years,” out or from the Poſſeſſion, Cu- 


c ſtody or Governance, and againſt. the Will of the Father of ſuch. 


6 Maid or Woman-Child, or of ſuch Perſon or Perſons to whom the 
“ Father of ſuch Maid or Woman - Child, by his Laſt Will and Te- 


< ſtament, or by any other Act in his Life-time, hath or ſhall appoint, 


e aſſign, bequeath, give or grant the Order, Keeping, Education and 
© Governance of ſuch Maid or Woman-Child.” 

This gives an Authority to appoint the Cuſtody of a Female Child 
for a ſpecial Purpoſe. He that takes away the Female Child, and 


marries her or dcflowers her, is an Offender within that Statute. 


So this being a Cuſtody for a ſpecial Purpoſe, it was properly enough 


conſtrued to be a naked Authority. 


Therefore I take the Caſe in Poph. 204 to be good Law; That 
when two Perſons are appointed Guardians, by Authority of this Sta- 
tute, and one of them dies, it will not ſurvive, hecauſe that Statute 
gives an Authority to a ſpecial Purpoſe, to make the Ravither Cri- 


minal within that Law. 


But the 12 Car. 2. cap. 14. gave the Father a Power, by Deed 
executed in Writing, or by Act executed in his Life-time, or by his 


Laſt Will and 'Teſtament, to appoint the Cuſtody and Tuition of his 


Child or Children, till the Age of 21 Years,. and ſuch Diſpoſition of 
the Cuſtody to be as good and effecual againſt all and every Perſon 
claiming the Cuſtody of ſuch Child or Children as Guardians in So- 
cage, or otherwiſe; and the Perſons to whom ſuch Cuſtody ſhall be 


diſpoſed, to have a Writ of Raviſhment of Ward, or Treſpaſs. 


This Statute was formed by Sir Matt her Hale, and, when Ward- 


ſhips were taken away, introduced the Teſtamentary Guardians ; and 


this Teſtamentary Guardian, by the Rules of the Civil Law, was 


to take Place before all others. 


But our Teſtamentary Guardian is not a naked Authority, bos 1 is 
made after the Model of a Guardian in Socage, and by Conſequence 
an Intereſt paſſes to the Guardian. 

And the Act (Rights) given to the Guardian in Socage, are given 
by this Law. 

But 'tis ſaid, that every Intereſt is aſſignable, transferrable or de- 


viſeable, and that the Guardianſhip is not ; and therefore it is a naked 


Authority, and not an Intereſt, 


5 Every 
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— Intereſt of Profit is aſſignable, becauſe it is the Nature of 
Property, that the Perſon who is the Owner ſhould have Dominion 
over it, ſo as to aſſign or transfer it. 

But the Guardian in Socage has no Intereſt of profit; it is an Intereſt 
of Honour, and for the Honour of the Family committed to his next 
of Kin, and therefore is inherent to the Blood, and can't be aſſignable. 

- Becauſe a Stranger, could not have that Intereſt to take Care of the 
| Ward, nor have it at Heart. 

The Guardian in Socage was accountable to the Infant when he 
came to the Age of 14, and he could not transfer that Account to 
another, 

The Teſtamentary Guardian, as is ſaid, is formed after the Manner 
= Guardian in Socage, and comes inſtcad of him, and is in Loco 

 Parentis. 

Therefore, though it by not aſſignable nor 8 yet it is 
ſuch an Intereſt as ſhall ſurvive. 

The fourth Queſtion is, Whether the Ladies, or cither of them, 4th Quetion: 
are in Contempt of the Court?” 8 4 

And tis very plainly ſworn upon the Lady Shaftsbury, that ſhe has 
owned that ſhe has ſeen him married and bedded. 

The Mother's being preſent' in this Caſe, is a plain Evidence of Af 

ſent. 

And the Mother can't marry ber Child without the Conſent of - 
the Teſtamentary Guardian. 

For the Father who had the Power over his Child pe Law, has 
page it under the Power of the Teſtamentary, Guardian, | 

Therefore it is taken out of the Power of the Mother. 

But tis objected, that this Lord Shaſtsbury has married the Lady 
Suſanna Noel, a Lady of Birth, Quality and Fortune, and there- 
fore is married without Diſparagement, and that this will be no Con- 
temp t of the Court. 
| "When! the Ward is put under the Protection of this Court by the 
Teſlamentary Guardian, it is a Contempt of the Court to marry 
bim without the Confent of the Guardian. 
It is a Breach: of Filial Duty for Children to marry. without the 
Conſent of the Parent. 
- 'The Teſtamentary Guardian is 42 Loco Parentis, and be having 
put the Ward under the Protection of the Court, tis then a Contempt 
to marry him without the Guardian's Conſent ; and the Contempt 
being in marrying him without the Conſent of the Guardian, an im- 
provident Marriage i Is only an Aggravation of the Offence, if that 
| had been/the Caſe. '' - 

There is nothing in the Objection, that the Mother has the . 
| Power over her Son, and that Ft Sanzuinis nalla Lege Civili poſ- 
Junt dirimi. 

For the Father whilſt living was the Head of the Family; he 
bad Power over his Child, and he might diſpoſe of him by Law. 
And 'tis' the Duty even of the Mother to pay that Reſpect to the 

Memory of her deceaſed Husband, as not to marry her Son without 
ws Conſent of the Guardian appointed by the Father. . 
2 2 n 


178 Jem & Hill, 12 "Groxar 1. in » Chancery.” 


And when the Child is is by the Guardian put under the protection 
of this Court, it will be a Contempt even of the Mother to my: 
him without the Conſent of the Guardian. 


K As to the Lady Gainsborongh, this Contempt is is not. loom upon 
8 
l an Order Wer Sequeſtration in tho Caſe of a Peer, or a Com- 
mitment in the Caſe of a common Perſon, is a Judicial Act of the 
Court, 9 1 therefore muſt be founded on a proper ee as I ap- 
prehen ; 


The Order is the Jeilgitent- wa the Court, the Sequeſtration or 
Commitment is but the Execution of it. 


And therefore the Judgment is to be founded upon Truth, atd 
not upon Conjecture only, © © 

For if ſhe be examined upon 98 Interrogatories, this will not 
make good the Determination of the Court by a IVE. ex "_ v. 


> Coram King Chancellor. 

Will. 3757. | 

Eden wer/us | | 

Fallen, . „ . We Caſe of Birmingham School. 

Hye, | IN G Eduard. the VIth intending to ore a | Bhos = at 
co, & Gilbert Birmingham, by Letters Patent bearing Date the 2d of Ja- 


Cap. Bar. audry in the 5th Tear of his Reign, grants and ordains, that from 
Ge Kngs henceforth "there ſhall be a Free Grammar-School in Birminghan, 
Viſtatorial that ſhall be called the Free School of King dard the VIth, for 
3 and the Education of poor Youth in Grammar, and did erect and ordain, 
fors to ene. that the School ſhould continue for ever, under a Head-Maſter and 
cute it. Uſher ; and that his Intention might take the better Effect, he incor- 
Sand porates 20 of the Inhabitants of Birmingham, who were to be, and 
101. to be called the Governors of the Poſſeſſions, Revenues and Goods 
belonging t to the School, and appoints by Name twenty Men to be 
the firſt Governors thereof, who were incorporated by the Name of 
the Governors of the Polleſſions, Revenues and Goods of the Free 
School in Birmingham; and if any one of them died, or removed 
from Birmingham, others were to be elected in their Places; and 
he grants to this Corporation ſeveral Lands mentioned in the Char- 
ter, to hold of him and his Heirs, of the Caſtle of J/arwitk; in 
Socage, by the Rent of 205. and he grants to them a common 
Seal, and Nhat they ſhould anſwer before all: Judges, by the Name 
of the Gre on of) the Poſſeſſions, Revenues and Goods of the 
Free School of Birmingham ; he gives them Power. to appoint; the 
Maſter and Uſher, and that they; with the Conſent and Advice of 
the Biſhop of the Dioceſe, could make fit, and hold ſome: Statutes 
and 1 for and concerning the Order and Government of 
the Mater and Uſher and Scholars of the ſame School for the Time 
being, and concerning the Stipends and Salaries of the ſaid Maſter 
and Ther, and all Things concerning the ſaid School, and the Re- 


'venties and Profits. thereof, with a Licence to o purchaſe in u Mort- 
main, — Joy 


I a His 
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Nis preſent Majeſty, by a Commiſſion dated the 28th of November 
in the 9th Year of his Reign, directed to the Biſhop of Litchfield 
and Coventry and others, reciting the ſaid Charter, and reciting, 
that the Election of the preſent Governors of the Poſſeſſions and 


Revenues of the Free School, and of the Maſter and Uſher, were 
not made according to the Form of the ſaid Letters Patent, gives 
Power and Authority to the Commiſſioners, or any four of them, 


tam per Sacramentum probor & Legal Homin' quam per Depoſition 


& eorum Teſt. to examine with Effect concerning the Lands and Te- 
nements, and Rents belonging to the ſaid School, and how they were 


diſpoſcd, and what remains in their Hands, and of what Value, and 
if any Accounts were taken of ſuch Rents, and if ſuch Accounts 
were juſt, and to appoint and preſcribe ſuch Orders and Statutes, for 
the good Government of the ſaid Free School, as they or any four of 


them ſhould think expedient ; and if upon the Inquiſition or Exami- 


nation there were found any Abuſes or Miſapplication of the Charity, 
they ſhould attend diligently concerning the Premiſſes, and execute 


at was done upon the 
Commiſſion into the Court of Chancery, 


There have been two Queſtions principally made in this Caſe. 

© Firſt; Whether the King has a Viſitatorial Power over this Corpo- 
„ 00395 tote ot i 34, e OT” TOR TFOnEs <2 637; 
Secondly, Whether this Commiſſion be a legal Commiſſion > 
© Firft, Whether the King has a Viſitatorial Power over this Corpo- 


ration? "Tis plain that the Viſitatorial Power came over to us from 


the Civil and Canon Law; and they had in the Civil Law, af- 
ter the Empire became Chriſtian, Spiritual Houſes, which were ſubject 
to Rule and Order, and they were expreſly viſitable by the Biſhop of 


the, Dioceſe ; this is to be ſeen in the Code, lib. 1. tit. 3. c. 40. Mo- 


hafteria degunt ſeu Cenſentur (ub Epiſcopis Territoriorum ſuorum, & 
Abbatum quidam curam gerunt E poſt , Monachoram vero Abbates. 
By this Law the Biſhops were obliged to ſee that the Monaſteries 


ſhould keep to the Rules of the Order; and if they did not, they had 


by their Epiſcopal Juriſdiction a Power to deprive them; and ſo it 
ſtood till the Popes, by their Encroachments, pretended to viſit them 
dy thefr owh Lepates, ont 

-- Secondly, As to Lay Incorporations, as Lazars Houſes, Infirmaries, 
and Colleges for the Education of poor Scholars, they likewiſe by the 
Civil Law were ſubject to the Viſitation of the Subject or Chriſtian 
Epiſcbpus Archidiaconas. This may be ſeen in the Code, lib. 1. tit. 3. 
cap. 35. And likewiſe Code, tit. Laus 42. ſett. 6, 7, 8, 9; but this 
by the Canon Law grew into Diſuſe; for the Popes had no Power to 
meddle with theſe Foundations, becauſe they were not Spiritual; and 
another Reaſon was, becauſe there was nothing to be got by ſuch Vi- 
ſitation; for they could not pay any Procuration- Money, nor entertain 
the Viſitor; for it would be ſhameful to take it away from the Poor 
to ſupport their Luxury; and therefore the Canoniſts ſay, that the 
Founders ſhall be Viſitors, and the Reaſon they give is, becauſe they 


Are 


all Things relating thereto, with Effect, circa Premiſſa diligent” in- 
tendatis, eaq; omnia & fingula faciatis & 3 wot cum effefn in 
Forma predict, and that they ſhould return wh 
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are proper Curators of their own e and for this you may 
ſee Lapis de Caſtel de Hoſpitalitate, No 13 and Ne 29, and Johan- 


res 12 Parennus de Viſilatori bus, Oneft. 3 & 4. 


he Clementines,. lib. 3. lit. 11. cap. 2. Quia contigit, which: 
recites the Abuſes in Hoſpitals, there is a Diviſion made by the Canon, 
that where the Founder don't viſit the Biſhop. ſhall ; this was made 
about the Year of our Lord 1305 or,1306, and was the Capding Ca- 
non of the Church in the Time of Henry VW. | 
We find it enacted. by 2 Hen. V. c. 1. that Hoſpitals which are of 
the King's Foundation ſhall be viſited by the Ordinaries, by Virtue of 
the Kings Commiſſion to them directed, and that other Hoſpitals 
ſhall be viſited by the Ordinaries, who ſhall inquire of the Manner 
of the Foundation, Eſtate and Government of the ſame, and of all 
other Matters and Things neceſſary in that Behalf; and upon that 


make thereof Correction and Reformation, according to the Law of 


the Holy Church, as to them belongeth. _ 
Since the Words of the Act of Parliament are, that they ſhall. 


make Correction, as by the Law of the Holy Church to them be- 


longeth; it ſeems it does not deſtroy the Power of the Founder, and 
devolve it totally upon the Biſhop, becauſe by the Law of the Church 
the Biſhop could not viſit, but in Default of the Founder. 

| Beſides, Free Schools are out of this Statute. 

By the 39 Eliz. c. 5. where Perſons are allowed to incorporate 


Work-Houſes for the Poor, by Deed inrolled, the Founders are ex- 


preſly appointed to be Viſitors; and therefore I take the Law to be, 
that whenever any Poor are incorporated, the Founder has the Viſi- 
tatorial Power, unleſs. he parts with it by expreſs Words ; but if he 
parts with it by expreſs Words, then he has loſt his Viſitatorial Power, 


5 3 aſſigned and delegated it to others; and therefore that Caſe 


s put 2 Ro. Ar. 241. may be good Law, if properly underſtood.; 


thay where an Hoſpital is erected, and Governors appointed, the Go- 
vernors are Viſitors; the Meaning of which muſt. be, that when an 
Hoſpital is incorporated as a diſtin Corporate Body, and Governors 


appointed, that, in Point. of Conſtruction, is then a parting with the 


| Viſitatorial Power; for there can be no End in erecting the Governors 
but to make them Viſitors, where the Poor are. the Corporation, and 


the Revenues are lodged in them as a Corporate Body. 177 
But if the Governors are incorporated, and not the Poor, and the 
Revenues are lodged in the Governors; if in that Caſe there were 


no Viſitatorial Power over, ſuch Corporations, that Corporation 


would be uncontrolable, and then *twere to no Purpoſe to give Rules 


and Orders to the Foundation of ſuch a Charity, if Wer was Nobody 


to ſee them. put in Uſe and obeyed. 
The very giving of Rules and Orders in the a e of Cha- 
rities ſuppoſes that there muſt be Somebody to ſuperintend, and to 


ſee thoſe Rules and Orders obeyed ; and therefore the giving of Or- 


ders and Rules in the Foundation of any Charity, does e ab dale 
quence infer a Vilitatorial Power, 
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But the Caſe of Sutton's Hoſpital, 10 Cp. 13, 30, 31. has been greatly 
inſiſted on, where the Governors were incorporated, and not the School- 
Maſter and Scholars; and the Freehold of the Charity was likewiſe 
lodged in the Governors, and yet the Governors were allowed to be 
Viſitors, and there was no Viſitatorial Power given them. ; 
But to this there is a plain Anſwer:  _ 3 
HFirſt, That that was an Incorporation by Act of Parliament; and 
in that Act of Parliament the Viſitatorial Power is limited and appointed 
by expreſs Words; for in fo. 2 0 3 the Act of Parliament is ſet forth, 
whereby Thomas Sutton, &c. (naming them) the Governors, are in- 
corporated with Power to continue the Corporation by Election, and 
the Lands are veſted in them: And then J. 5. comes the Clauſe of 
the Viſitatorial Power in theſe Words; And that the Supplicant, during 
“ his Life, and the ſaid Governors and their Succeſſors for the Time 
« being, or the moſt Part of them, and ſuch of them as the Suppli- 
* cant ſhall thereto appoint and nominate, ſhall and may, after the 
ce Death of the Supplicant, have Power and Authority to viſit the 
« ſaid Hoſpital." BY | 1 BY! A 
Now here the Viſitatorial Power is limited by expreſs Words to the 
Founder, during his Life; and indeed it is to be preſumed, that a 
Founder, who had given ſuch large Endowments to an Hoſpital, 
would keep that Hoſpital to Rule and Order, and employ the. Reve- 
nues to that Purpoſe. __ . -m Koo, 
And there being ſome of the moſt Honourable Perſons in the King- 
dom Governors, after his Death the Viſitatorial Power is lodged in 
_ them-uporthe-lame-Preſymption.:; ooo np oo io 
But becauſe an Act of Parliament lodges the Viſitatorial Power in the 
Governors, who have the Revenue, and expreſly thereby makes them 
unaccountable; this will be no Rule to expound the King's Grant by 
that which appoints Governors of an Hoſpital, and makes them a Cor- 
poration, and lodges the Revenue in them. | 


7 


For Viſitation is nothing elſe but the Superviſing the Corporation, 
and ſeeing that they keep to the Rules and Orders of the Founders; 
and therefore it is the Corporation that is viſitable to whom theſe 
Rules are given, unleſs it were erected as Suttons Hoſpital, where 
the Corporation gives Rules and Orders to the Charity, and are ex- 
preſly diſcharged of all Viſitation themſelves by Act of Parliament. 
; Secondly, I think in this Caſe, where the King erects Pl School, ap- 
points Governors, and gives them Land, and a Power of making By- 
Laws, that they are ſubje& to the Royal Viſitation | 
For becauſe the Lands and Revenues may be liable to Abuſe, and 
the King being Curator of his own Charities, will not be conſtrued to 
part with the Power which the Law lodges in him, unleſs there were 
n m „„ 
Thirdly, It ſeems to be a foreign Interpretation, that committin 
the Government of the School to this Corporation ſhould make them, 
if they are in Default themſelves, not to be ſubject to a Viſitation. 
Fourthiy, The King's Grant can't be taken to a double Intent, to 


appoint them as Governors, and at the ſame Time to exempt them 
from Viſitation. N eee | 
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Fifthly, The Viſitatorial Power is ultimate, as is reſolved in the Caſe 
of Philips and Berry; and twould be very ſtrange, and not eaſily 
conceivable, that the King ſhould part with ſuch an ultimate Power 
to correct the Abuſes in his own Foundation . 
Sixthly, This is a Sacred Truſt in the Crown to ſuperintend the 
Orders and Rules that have been given by the King, or any of his 
Royal Predeceſſors, touching their Charities. This appears by the 
Reg. 40, 41. And that if this Right be invaded, a Prohibition lies, 
This appears likewiſe to be the Privilege of a Commiſhoner Founder, 
upon the general Rule of Reaſon, Cnjzs eft dare & ejus eſt diſponere: 
And this is mentioned in the Caſe of Phillips and Berry, Show. Parl. 
Caſes 51. 4 Mod. 112. and S$ti/ling fieet's Caſes 413. And therefore 
the Viſitatorial Power is that Juriſdiction from whence there is no Ap- 
peal to the Law from the Judicature, that the Party has erected by 
his own Diſpoſition. #7 PHB SO} 20 LION Dt 20 and: 
Nor can any Body imagine that this Corporation, being erected by 
the Word Governors, and becauſe that they are to place and diſplace 
the School-Maſter, that thereby they ſhould not be viſited in Caſe 
ii ve yen who innatOu 2 nar wor” 
 Senenthly, It were a vain Thing to give Rules and Orders touch: 
ing the Charity in their Foundation, if there were Nobody to ſee 
them performed; for though this Body were to make wholeſome 
Statutes and Ordinances of the Maſter and Uſher, and Scholars, by 
the Advice and Conſent of the Biſhop of the Dioceſe, yet when theſe 
Statutes are made, there muſt be ſome Power to ſee them kept to, 
and without a Viſitatorial Power there will be no Way to put them 
M 09 on nnoy ot CO EDD ee TE in 2&8 
 Eigzhthly, The Precedents are ſo in Mubourn School, Baſimg floke 
School, Plymonth School, and Bethlem Hoſpital, where the Corpo- 
rations are after this Form, and yet they were all ſubject to the Vi- 
ſitatorial Power, FOR. Bb DUDDN $74 99 29 by 1 | 
\ Secondly, They object to this Commiſſion, ee 
FHFrirſt, That there is a Power given by Commiſſion to make By-Laws, 
and that could not be, for that it is to alter the old Foundation. 
Anſwer. This Power of making By-Laws is good, for though the 
Crown can't alter the old Foundation, unleſs it appears to be a ſuper- 
ſtitious Uſe, yet By-Laws may be made, and new Rules and Orders 
given in Support of the Charity, and to anſwer the Intent of the Royal 
Founder; and we may ſuppoſe that the By-Laws are ſo made, unleſs . 
any Thing appear to the contrary. oo . 
_ Secondly, I the Commiſſioners were to abrogate any of the old 
Orders, and to make new ones that would alter the Intent of the 
Charity, this Court would correct them; for though the Viſitatorial 
Power in the Caſe of a common Founder is ultimate, and can't be 
Yet where the Viſitation is of the King's Foundation, and iſſues 
by Commiſſion out of this Court, if there be any Abuſe of that Au- 


6 


\ 


— 


* 


thority, this Court will correct it. en 
Thirdly, This Power of making By-Laws in this Commiſſion I think 
to be good; but if it were null and void, yet that makes the: Com- 


5 


miſſion 
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miſſion not void in toto, but only iz tanto; and theſe Powers are ſe- 
veral and diſtin& in the Commiſhon. FF 

The ſecond Objection made againſt the Commiſſion is, that it gives 
no Viſitatorial Power to place or diſplace any of the Governors, or any 
of the Perſons concerned in the Corporation. 

Anſwer. Surely there are Words ſufficient to give the Viſitatorial 
Power, for the Words are, To i2quire into all Abuſes; and then, that 
Circa Premiſſa diligenter intendatis, eaq; omnia & ſingul faciatis & 
 exequamini cum fett in Forma predict. © 799 

By which Words, if any Abuſe were found, they were to do what- 
ſoever was proper to be done, for the correcting ſuch Abuſes. 
Secondly, If it were only a Commiſſion of Inquiry, yet that would 
be a proper Foundation and Foot for this Court to correct theſe Abuſes, 

that were found upon ſuch Commiſſion, in a proper Manner; for that 
were a proper Foundation, on which a Superſtructure muſt be raiſed, 
for correcting the Abuſe of the Charity,” N 
And if it could not be made below, by Virtue of the Commiſſion, 
it ought to be made here. But I take it, that ſince by Virtue of the 
Commiſſion they are to proceed with Effect, they are to make effectual 
Orders for correcting the Abuſe, which comprehends the whole Exer- 
Ciſe of the Viſitatorial Power, and therefore they may place or diſplace 

by Virtue of the Commiſſion ; and if they have done nothing to the 
Detriment of the Charity, as there is nothing of that Kind objected 


£ 


to the Commiſſioners, I think all their Act and Orders ſeem to be 
well founded. . FFF 
And therefore I am humbly of Opinion they are good, 

Fea Rules on Motion by . A —= my 


AM was brought to quiet Poſſeſſion of a Right of Commonage, Bill of Peace, 
LL in a common Part of the Manor of Moreton in Surrey, and toe 2: 
JJ... ee BOY 30D 
An Anſwer and Demurrer were put in, and then Plaintiffs amend Right of 
their Bill, and obtain an Injunction till Anſwer and fartker Order: mon. 
The Defendants now moved to diſſolve it, and the Plaintiffs produced 
Affidavits of above 50 Years quiet Poſſeſſion, and Evidence of their 
Right of Commonage, in the Time of Queen Elizabeth: Yet the 
Court refuſed to interpoſe, till one or more Verdicts at Law, and dif- verdict. 
ſolved the Injunction, that it may be tried immediately. * 
A Plaintiff here may either make a general Election to proceed Elegion. 
here or at Law, or a Special Election, as to proceed for Part here, 
and the other Part at Law; but the Court will judge of the Reaſon- 
ableneſs of that Special Election. 1 

One Defendant ean't move to ſtrike another out of the Bill, who Parties wit- 
has never been ſerved with Proceſs, in order to make him a Witneſs, ves. 
but the Plaintiff may; and a Defendant may have an Order to exa- 
mine fuch Defendant, ſaving juſt Exceptions. F 


A Bond for Performance of Articles, tho cancelled, was made an Ex- ee 
hibit, and allowed as Evidence, to prove the Execution of the Articles, 

the Limitation being inſerted and recited in the Condition of the 8 
Ke e Thoug 


as Evidence. 
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Bills of 


ono agg or on new Matter diſcovered ſince the Decree ; So if an original Bill 


the firſt Bill, and allow the Demurrer accordingly, 


} ; ' ; = 7 


11 


3 Paurchaſe un- Bill was to be relieved againſt a Judgment in Ejectment, which 
Wi ; he "_ was obtained by Virtue of a Purchaſe under a FYenditions ex- 
pleaded. ponas of a Term for Years, upon an Outlawry of the Plaintiff, who 
inſiſted that his Title to the Lands was a Fee, and not a Term for 
Years; upon which an Injunction was granted: But the Defendant 
pleaded the Purchaſe under the Outlawry, and it was allowed, and 
the Injunction diſſolv een. | 1 


9 44 


Waters and Clamille. 
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| Releaſe ſub. 77 Aters had made a Contract with one Elſon for Land, which he 
Sense aſſigned to Glanville; Elſon had afterwards a Decree for Perfor- 
=_ pleaded. mance againſt. Waters, he being the Party to the Contract, but de- 
5 creed that Glandille ſhould ſtand in his Place, and indemnify him 
- againſt that and all Decrees: Vaters and Glanville come to an Ac- 
count, and.mutual General Releaſes are given, in which the Words 
5 all Orders and Decrees of the Court of Chancery are inſerted; after- 
1 N wards F/ſon, upon Petition, has an Order for Intereſt, from the Time 
* | of Water's taking Poſſeſſion, amounting to 700 J. founded upon the 
Decree made before the Releaſes given, who thereupon brings his 
Bill to compel Glanville to pay it, he being by the Decree to ſtand in 


= Vaters's Place: Glanville pleaded this Releaſe ſubſequent to the 
= Decree, and allowed, per Cur, though it was not taken Notice of 


at the Time of ſtating and ſettling the Accounts. 


© Kneyell and Gardiner, | 


| Rfid un- Will was begun, and by it ſeyeral Legacies given to the next of 
3 Ein, and likewiſe to the Executors, and then at the Beginning 
of the next Sentence the Will ſtopped, and was left unfiniſhed, _ 

Lord King. The 'Teſtator. having given the Executors a Legacy, 
it is moſt likely he would have given away the Reſidue from them; 
and therefore decreed the undiſpoſed Reſidue to be diſtributed accord- 
ing to the Statute of Diſtributions, _ _- Ss 
9 chav - SSUNTINUNOMSS,. : it 20010 eee 
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Floyd and Manſell. 


N 1697 the Plaintiff's Father mortgaged the Lands in Queſtion to Bills to 16. 
1 the Defendant, being about 28 J. a Year, for ſecuring 300 J. in gn Hei, 
1698, the Mortgage being forfeited, the Defendant recovered Poſſeſſion Se. 
by Ejectment, and brought a Bill to redeem or be forecloſed, and had 
a Decree accordingly, which Decree was ſigned and inrolled in 1701; 
in 1702 the Plaintiff's Father died, and the Plaintiff continued an 
Infant till 1709, when he came of Age; in 1721, and not before, he 
brought an Original Bill to ſet aſide this Decree, and be let into a 
Redemption, on Payment of Principal, Intereſt and' Cofts, ſuggeſting 

that the Defendant was.much over paid, and the Lands were of great- 
er Value, and that all the Proceedings in the Decree were ex parte, 
and that the Service of the Subpena to hear Judgment was only on 
the Clerk in Court, on Affidavit that the Plaintiff was out of Exg- 
land, which Affidavit was falſe, and that there had been no Service 
at all of the Order, for making the Decree abſolute, and other Irre- 
gularities. The Defendant anſwered to Part, and pleaded the Decree No Original 
of Forecloſure and Inrollment, and infiſted it would be againſt Pra- Bill to vacate 
Rice to ſet aſide a Decree ſigned and inrolled, by an Original Bill, ? _ * 
Tord Chancellor diſmiſſed the Bill, but without Coſts; and laid _ 
great Streſs on the Length of Time, the Plaintiff being of Age 12 
Years. before. the Filing' his Bill, and ſeemed to think it reaſonable, 
that Bills for Redemption againſt Mortgagecs ought not to be brought 
after 20 Years Poſſeſſion, but ſhould be barred by the Statute of 
Limitation of Fac. 1. as Entries are at Common Law; that in this 
Caſe Infancy of the Plaintiff would not help him, the Right to re- 
deem not beginning in his Time, but in his Anceſtor's ; and in all 
ſuch Caſes the Party was barred, and had not ta Years after the Im- 
pediment was remobe d. e 


ae 


INS HS. VO ITE r ret Of no! neg 5 5 
X Bill was brought to redeem ſome Lands, conveyed in 1694 to plea of a 
J the Defendant's Grandfather, by the Plaintiff's Father for 53 00 Purchaſe 
Years,. to be void on Payment of 126. and Intereſt, 1 ee 
The Defendant pleads, that he is a Deviſee of thoſe Lands under ſwering to the 
the Will of his Grandfather, who in 1692 purchaſed them for a 200 Mortgage. 
Tears Term, without Condition of Redemption, and had injoyed 15 
Years quiet Poſſeſſion. C over-ruled the Plea of the Defendant, 
for not anſwering ſufficiently as to the Mortgage, and the Plea of 
the Purchaſe may be true, for it may be only a Term for Years to 
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red | 
e decrees, Of Principal, Intereſt, and Coſts, or elſe to be forecloſed, and on pay- 
777) died, and the,Accopnt bajo taken, 
Supplemental and the Plaintiff finding the Eſtate inſufficient, now brings a new Bill 
Bill of Revivor, and partly a Supplemental Bill, beth. to review the for- 

mer Decree and Proceedings, and likewiſe to have an Account of the 


The Defendant who was the Executor of the Mortgagor pleads 


the former Decree in Bar, that the Plaintiff | elected his Satisfaction, 


and had not ſo much as inſiſted or ſuggeſted that Sable deficient, 
ſo that-it.docs not appear but that he may receive doubl 


+ "taking; qut, of Proceſs, or making Uſe of any Counter- Security, was 
5 im itſelf, a Waver of the Forecloſure, and a Mortgagee had always 


forxan An- 
ſwer, Oc. 


7 * 0 * o 3 
4 5 
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Bill of Diſco- 
very is to be 
on penal Sta- 


tutes without Effects to 9aoo J. Value, put into Partnerſhip with, and ſent by the De- 


Fenn fendants to ſeverab Parts beyond Sea in Alia 4 15 figs to 2 
Co ; oM | DUTT ven y 
1764. no 910% od 


er od. 03 2460006 
vg, ſet forth and pleaded the 
ſhing the ; Ed -In 441 

ſaid, C of 


Ship traded with the Licence of the ſaid Company. Ws 
And likewiſe pleaded the 6th of Queen Anne, for granting further 
Privileges to the ſaid Companies ea os 2 
1 | n 
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And ſo, for that if the Facts charged in the Bill are true, the De- 
fendants would be liable to great Forfeitures and Penalties; they 
plead the ſaid Act and Forfeitures in Bar of any Diſcovery. 

And for the Defendants it was inſiſted, that no Perſon is obligetd to vet the Ad- 
diſcover what may ſubject him to a Penalty, to any Perſon that has vantage of 
no Power; and does not offer to remit ſuch Ponalty; that this is the — 
conſtant Rule in Caſes of Tenant for Life, committing Waſte or le- by Parthers in 
vying a Fine, Gr. or any other Forfeiture, unleſs the Forfeiture is Sn 
remitted, for no Man is obliged to accuſe himſe lf. 
In this Caſe Half the Forfeiture is given to the King, and Half to 
the Informer, and the Party injured is the [dia Company, and they 
ate not Plaintiffs; but yet the Defendant's Anſwer may be Evidence 
againſt him, upon an Information by the Jadia Company, whereby 
they will have the Benefit of the Diſcovery without waving the Pe- 
nalty; which they could not have, if they were Plaintiffs; and com- 
pared it to the Bill lately in the Exchequer of one Highwayman 
JJ HA ro in Tag on oonrimutt yon obo 
On the other Side for the Plaintiff, they allowed the general Rule 
of not diſcovering what would ſubje& to a Forfeiture, but inſiſted that 
this might not be ſuch a Caſe; for other Perſons beſides the Com- 
pany may trade to "theſe Parts by the expreſs Words of the Acts, 
provided they have a Licence or give Security; and it does not ap- 
pear, nor is averred, that Sir Robert Nightingale had not ſuch a 
Licence, or that they believe he had not; nor have they denied that 
any one of the Partners were not ſiceneed, nor had not given Security, 
for that might juſtify the Trade of the other Partners; but inſtead of 
denying this, which muſt lie in their own Knowledge, they only ſay 
they ate adviſed and inſiſt, Gc. not to anſwer; that here was no 
Danget of Informations from the Company; which muſt be brought 
in three Years after the Fact by the Crown, and in tuo Years by _ 
any other Perſon, and it appears that more than three Years was en 
pired before filing this Bill dh na ag 27 | 
That Plaintiffs are at leaſt intitled to an Account: of the Partner- 
ſhip Effects, whatſoever they are, of the Trade whereas the Plea ex- 
tends tO all. 2131 15181. — 197 DI, of 8 Non W e 
Cr Though there was no Pretence to have a Diſcovery, yet ſuch 
Plea muſt have the groateſt Strictneſs and Exactneſs, which tends to ſup- 
port wrong doing, and they don't ſay that eithor Sir Robert Nightiu- 
gale or themſelves had not a Licen eee. 
That where two go on an unlawful Trade, they ſeemed to have 
intirèely waved that Unlawfuhiefs as between themſelves, ſo diſal- 
lowed the Plea afid ordered them to anſweri 
Noe; Sir Robert Nightingale at the Pime of this Trade 
Director af the Eaſt- India Company. „ Wand de 30 
i INT-VO TH 31800 Bend 1 
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bn! for her Peta IT, Fn his! Note: der Hand ti to pay the Plaintif 
Kae I 200 l. within two Yeers, and give him a Reet of Wheat on 


— de. Condition he married his Daughter, and ſettled 600 I. upon her for a 
pending on a Jointure, Cc. The | Marriage took- Effect, and there was Iſſue a 
deter oy Daughter, but both Mother — een died before the two Years 
diſmiſſed. expired. Beis | 
The Plaintiff infited; it was an Agreement proper Hoes a Court of 
Equity to execute; that he had married the Defendant's Daughter, 
and bad been looking out for ſeveral Purchaſes to lay out the: 600 J. 
and was only prevented by the Act of God. 
Defendant inſiſted it was a Condition enen * to be ver- | 
formed at all Adventures before the Plaintiff could be intitled to the 
200 J. and if any Damage, he might have his Action at Law; that 
the Plaintiff. was not bound to liy. out the 6001. and therefore there 
were no mutual Remedies. - 
- Car faid it was in his Power to bars initled himſelf to the 1 
when he pleaſed, by laying out the 600 J. whith & aut een andes W 
Bill was ee 17 Wan without Dad | 5555 | 


LEY 


sole and Reeves ad ache. . 


Bill to per- 


ag. HE Bil was brought to hed an EueCotion is Articles of & ree- 
Agreement ment for the Sale of ſome Copyhold to the Plaintiff, on his] Pay- 


endo whey ment of 538 J. 13 5. to the Defendant Thomas. Reeves, one Guinea 
Lands, E.. being paid an Part, and to compel the Lord of the Manor to admit 
the Title him in Fee, According to the Agrocment, The Caſe was, 
Goudtlul. That one Thomas Reeves in 1685 ſurrendeted/' theſe Lande to the 
Uſe of himſelf for Life, then to Mary Reeves bis Daughter for her 
Life, then to John Reeve, and the Heirs Male of the ſaid John 
Reeves procreat” ſeu procreand, and for Default of ſuch Iſſue, to the 
Uſe of William Reeves, Brother of the ſaid John, and the Heirs Male 
of his Body prorreat ſer procreaui; and for Default of ſuch Iſſue, 
then to Jahn Reeves, and his Heint Male procreat ſeu Procraand 5 
Remainder to the right Heirs of the ſaid Mary:Reeves. ß. 
The fipſt: Remainder- Man John was the Father of the Deſendant 
Thomas Reeves of Nanſtead, who entered into the Articles, and was 
admitted to him and his Heir Male, with the above Remainders over. 
Millium Reeves the next Remainder-Man was the Father of Tho- 
mas Reeves of St. James's, (another Defendant to tho Bill). and only 
ſubmitted his Intereſt to be taken Care of by the Court, 

Cuſtom of the The Defendant Thomas Reeves of Manſtead, and the Lord, both 
ee Re. inſiſted, that there was a Cuſtom in the ſaid Manor, that no Tenant 
* in T ail could bar the Remainder by a Recovery, but the Cuſtom 

was by Surrender after Iſſue had, and not before, agrecable to the Caſe 


of Intails before the Statute de Donis. 
. | - The. 
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The Plaintiff would have inſiſted, That Thomas Reeves of Man- 
flead was Tenant in Fee, and not in Tail; and that if he was Te- 
nant in Tail, the Cuſtom was bad, and tended to a Perpetuity: 
That the ſaid Thomas was not the Donee, but the Iſſue of the Donee; 
in which Caſe, at Common Law, the Land would not go to any 
collateral Heir, but revert; and cited, That the like Caſe was in B. R. 
D . Ton Gt 37 
'» Curin, As to the Remainder-Man, Thomas. Reeves of St. Fames's, 
there was no Pretence to make him a Party; therefore, as to him, 
the Bill was diſmiſſed with Coſts. And as to Thomas Reeves of 
Manſtead, the Court ſaid, It ſeemed to be a Bill to know the Opi- 
nion of the Court, whether the Plaintiff had bought a good Title? 
But it did not belong to the Court, nor would my Lord Chancellor 
give any Opinion as to the Title or Cuſtom; but decreed in general 
a ſpecifick Performance of Articles of the 24th. of December 1724. 
and decreed the Lord to admit the Plaintiff accordingly. But there 
being no Tender of a Surrender in this Caſe to the Lord, and conſe- 
quently no Refuſal, he was to have his Coſts. a 


) coi! 8 Keilway and Keilway. 7 * 
H Plaintiff was the Widow and Adminiſtratrix of one that _ 1 
5 died Inteſtate, poſſeſſed of a conſiderable Perſonal Eſtate, lea- — 

ving the Widow, but no Children, and a Mother, a Brother and Siſter, 
and two Nieces, the Children of another Brother; and the Queſtion 

for the Opinion of the Court was between the Mother and the Bro- 

ther and Siſter, big. Whether the laſt were intitled to any Diſtribu- 

tion with the Mother, upon the Words of the Statute of 1 Fac. 2. 
cap. 17. which enacts, That if after the Death of the Father any of 
his Children ſhould die Inteftate, without Wife or Children, in the 
Life of the Mother, every Brother and Siſter, and the Repreſenta- 
tives of them, ſhall have an equal Share with the Mother. 

It was agreed the Widow was to have one Half, and 'twas urged 
that the Mother was intitled to the other Half. It was ſaid that the 
Mother was next of Kin; and upon the Statute of Diſtributions of 

22 Car. 2, took all, when there was no Wife or Child, as the Fa- 
ther did. And before this Statute, if a Man-Child died without a 
Wife, leaving Children, they would have the whole, under the Sta- 
tute of Diſtributions: So if ſuch Child died without Children, leaving 
a Wife, if that Caſe does not continue as it was before the Statute 
of King James, and the only Caſe provided for by that Statute to 
let in Collaterals with the Mother, was when ſuch Child dicd with- 
out either Wife or Children; but here is one of them, ig. the Wife. 

Cur. Before the Statute of 22 Car. 2. they diſtributed firſt among 

the Lineal deſcending Line, as Children; then they took the Lineal 


Line aſcending, as Father and Mother; and then the Collateral Line, 
as Brothers and Siſters. 


Cee The 


i ad a MCs. 5 


1 90 Ten erm. n. Paſche 12 Grokas L in \ Chancery. 


gree, which is bete the Brothers and Siſters, ' and 925 tivo n the 
n nN * the nnn ann ode a 


Execution, 
c. — 
by an Exe- 
cutor. 


e 1 Intent of this Statute or King 3 was plainly to put the 


Mother in the ſame State and Condition with the Collaterals, who 


before ſtood on the ſame Foot with the Father: So that whenever 


ſhe is intitled, they ſhall have an equal Share with her. 


If one die without a Wife, leaving Children, they have the Whole; 


if without Children or Wife, leaving a Father, that Father has the 


Whole; if no Father, then to the Mother, and the next of Kin; if 
without Child, but a Wife apd Father, it goes in Moieties between 


the Wife and the Father; if no Father, but a Mother, (as this Caſe 


is) then that Moicty' between her and the next of Kin, in equal De- 


| Beatnif ve us Gardine. 


AI. nt an > Enecutrik to have an d of Aſſets, and Sa- 
tisfaction of a Debt of 66041. ſecured: by Judgment againſt the 
Teſtator, alledging a Devaſtavit, &c. The Defendant, by Schedule, 


ſets forth the Aſſets, and denied 3 Anſwer any Waſte: And for 
Plea to any Relief ſaid, That her 


deſtator was in Execution on the 
ſaid Judgment in his Life- time, and was diſcharged from thence by 


the expreſs Order of the Plaintiff; and therefore pleaded ſuch Diſcharge 


in Bar, ſuch Diſcharge being a Releaſe of the Debt in Law and 
E ; and the Plea . 


1 
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| Benner verſus Treſpaſs, Bocket and Whitehall. 


* HE Caſe i is, That the Plaintiff having IR Vicar of the Pariſh- The Cuſtom 
Church of St. Giles's without Cripplegate, London, ever ſince Tube in 
the 4th of April 1717, did in Trimiry Term 5 Geo. 1. exhibit London. 
his Bill in this Court againſt the Defendant for Tithes in London, 
after the Rate of 25. 9 d. per Pound, according to the yearly Rent 
of their Houſes, by Virtue of the Statute and Decree 37 H. 8. 

The Defendant Treſpaſs was, on the faid 4th of 4pril, and has 
ever ſince continued, an Occupier of an Houſe 7 that Part of the 
ſaid Pariſh which lies within London, or the Liberties thereof, of 
the yearly Value of 127. Bockett of another, of 16 J. per Annum; 
and Whitehall of two Houſes, from April the ath aforeſaid till Mid- 
ſummer 1715, at 22 J. per Annum. 

There was no Proof in this Caſe whether thoſe Houſes were, or 
any of them was in Leaſe, at the Time of making the Act or not; 
nor that the Sum of 25. 9 d. in the Pound was at any Time paid ac- 
cording to the Value of the Houſes, according to the Statute and 
Decree of H. 8. But, 
It is proved by ſome of the Plaintiff's Witneſſes, in their croſs Exa- 
minations, on the Part of the Defendants, that till the Time of the 
preſent Vicar they never heard of any ſuch Demand as 2 J. 9 d. per 
Pound for Tithes within the ſaid Pari. 

That in two ancient Tithe-Books there appears charged for 'Tithes, 
againſt the Names of the then Occupiers of Trefpaſs's Houſe, the ſe- 
veral Sums of 5. and 4.5. 4d. and 25. 6d. fo charged; which ſaid ©, IF not faid 
Sums of 4.5. 4. d. and 2.5. 6 54. are proved to be the Collector's Hand- dufte. Se. 
Writing, but * 5 J. is of another Hand-Writing; and in another 
Book the ſeveral Sums of 45. 4 d. and 24. 6 d. ſo charged, and proved 
to be the Collector's Hand-Wiiting ; but no cuſtomary Sum, Modus, 


Or 


"Ow" 


Wo 1 
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or other certain Sum, was proved to have been ever paid than as 
aforeſaid. : | 


he never paid more to than 104. VIZ. 2 J. 6 d. 
per Quarter. 1 19729 748571 
The Queſt Value of the 


For the Plaintiff it was argued, That the Sum of 25. 9 d. in the 
Pound ought to be pate, by the Decrce on the Statute of 37 H. 8, 
cap. 12. and they looRed upon that Statute to be the General Law 
ot Tithing in the City; and that if the Defendants could not ſet up 
a Modus or Compoſition, whereby it appeared that they paid leſs, that 
this Rule of Tithing ought to take Place. And they made ſeveral 
Objections to this Mods ſet up by the Defendants; as, _ 15 
_— Firſt, That it was not proved to be Time out of Mind: And no- 
Houſes are thing leſs than an immemorial Cuſtom ought to be a Bar againſt a 
due of Con- Common Right. 77 kan 5 12508 Tet To aan ritt 3 
a Secondly, It was not ſet out that the Modus was paid Annually, or 
_ .._ Halk-ycarly; and if the particular Time of the Payment of a Modus 
be not ſet out, that Modus is not well pleaded, nor is it a good Bar: 
And the Reaſon is, becauſe the original Agreement muſt be certain, 
| that the Perſon Pap; ADA when and what to demand. But here 
8 * 4 to there was no Time ſet forth in this Modus, and therefore it could be 
* ere. no good Bar; nor was the Modus tendered to the Plaintiff. 
In this Caſe they quoted for the Plaintift a Decree in the 46 Fac. 1. 
wherein the Court had decreed 25. 9 d. in the Pound; and likewiſe 
the Caſe of Sheffield and Serjeant, in Mich. 1657. and likewiſe the 
Caſe of Humfrevill and Plumſtead, Trin. 27 Car. 2. Grant and 
Cannon, Mich. 5 W. & M. Sir Patience Ward and others verſns 
Kidder, 5 V. & M. Sayer verſus Munford, Mich. 6 M. & M. and 
the Caſe of Towrly and Vilſon, 7 Julii 1705. in all which Caſes 
the Court had decreed the Sum of 2 5. 9 d. per Pound, according to 


the ſaid Statute and Decree. & ors | | 

And Mr. Baron Price, who was of Opinion for the Plaintiff, ſaid, 

| 'The Statute was thought to be in Derogation of the Rights of the 

See Bohun's Clergy ; for it appears by Linwood 201, and by Stow, that the Laity 

lawof uſed to pay 2 d. in the Pound to the Clergy, upon every Sunday and 

p. 441. Kr. Raug which came to a greater Sum than 25. 9 d. cis. 3. 5 d. per 
Pound. . | 

But it was reſolved by the other three Judges, That the Caſe upon 

this Statute was not like a Modus: For the Decree in the Statute is, 

That all Houſes within the City of London and Liberties ſhall pay 

2 5. 9 d. for every 20 5. Rent; and then comes the Proviſion in the 

18th Section. 2 


5 | | Provided 
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Provided alſo, and 'tis Agreed, That where. any leſs. Sum than , 
2. 9d. in 20. Rent has been accuſtomed to be paid for Tithes, 
that then in ſuch Places the ſaid Citizens and Inhabitants ſhall pay ö 


only after ſuch Rate as has been accuſtomed. 


: - : 


Now they ſaid it was plain by the Statute itſelf, and by the Cis7 
tation before mentioned in Liumood, that in many Places in the City 
there had been a Cuſtom to pay Tithes according to the Pound Rate 57 
and theſe the Statute never intended to alter or inlarge, but to eſta- 
bliſh,: For the Statute was not deſigned in Deſtruction of any ſettled 
Kight; nay, they took it farther, That if there had been à Pay- 

ment of leſſer Sums by Agreement between the Parſon and Pariſhio- 
ners, they were confirmed by the Statute, becauſe it was the Deſign 
of the Statute to ſettle ſuch Cuſtomary Payments: And it-was their 
Deſign: that they ſhould not be unravelled on either Side; and ac- 
cordingly ſuch Quſtomary Payments and Agreements have been com- 
plicd with ever ſince the Statute. And. 

That leſſer Sums have been paid by almoſt every Pariſhioner to the 
Parſon, and therewith they have been content. And although ſeve- 
ral Decress have been made in this Court for Payment of 20. d. in 
the Pound, yet no Cuſtomary Payments, in any Pariſh, bave been 
ſet aſide or broke through ; but theſe Matters have been compounded 
between the Parties, and the Manner of Tithing has continued the s 1 
een . 4A. - | f See Bohun's 
ſame in each Pariſh, except in ſuch Pariſhes as are otherwiſe regu- Law ef 
lated, by the Statute 22 Car. 2. c. 117V. Pl ches pag. 
They ſaid, That the 18th Proviſo was a perfect Exception of all 463. 
thoſe that had paid leſſer Sums out of the Decree ; and therefore this 
could not be urged as a Modus, or ſet up in Bar of Tithes: For 
Tithes were originally due, and therefore the Bar muſt be compleat; 
but there are no Tithes of Houſes due of common Right; for they Note. 
are none of thoſe Things that renovare in gunum; and therefore the 
Common Law (which followed the Leoitical Pattern) did not make 
them Tithable; and therefore they are Tithable only by Cuſtom or 
Agreement, where there have been ſuch. Cuſtoms and Agreements. 
The new Rate of 2 J. 9 d. per Pound was ſuper-induced by the 
Decree; and it is a ſtrange Thing to ſay that the Decrce was in Pre- 
judice of the Clergy, when it appears that leſs Sums are now con- 
ſtantly paid for Houſes in the City, than what would be paid if they 
were rated under the Decree... And Note; It appears the antient 
Payments, in lieu of 'Tithes of Houſes in London, were ſomewhat 


r 


leſs than 2 5. 6 d. per Pound. | See Bohun's 


But it plainly appears, that before the Diſſolution of Monaſtries, a 8 
great deal of Service in London was performed by the regular Prieſts, 440 
who not only ſaid their Maſſes, but viſited the Sick, and performed 
Offices of Devotion in many Parts of the City. And when they 
were extirpated this Duty fell upon the Parochial Clergy; and then 
it was neceſſary that their Maintenance ſhould be increaſed, and 
therefore this Decree was made, that all Perſons ſhould pay the re- 

ceived Rents from Houſes, (that is) where there had been accuſtomed 
Payments, the Tithes were to continue payable according to that 


D d d Cuſtom; 
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cCording to the Frame of t! 
mary Payment; for the Diviſions and Severances of the Houſes, 


Cuſtom; and where there was no immemorial Cuſtom, yet if there 


had been by Agreement, Oc. a Payment for 8 Years paſt, this, ac- 
f the Statute, is to be looked upon as a Cuſto- 


Wharfs and Warehouſes,” were to be as they had been for 8 Years paſt. 
So that the Conſtruction ſeems to be, That if there had been an Agree- 
ment to pay Tithes for 8 Years paſt, they were accuſtomed Payments 
within the Statute: And this will form an uniform Notion, that if 
there were Tithes, by Cuſtom or by Agreement, for 8 Years paſt, 
they are within the 18 Proviſo of that Statute = 
But where there were no ſuch accuſtomed Payments, th 


ere the 


Statute is introductive of a new Law, and. lays the Charge upon all 
ß 143.36 


others to pay 2 J. 9 d. in the Pound. 


As to the Objection, That there was no particular Time of Pay- 


ment alledged, Baron Page ſaid, That the Statute, by the 11th Pro- 


viſo, had appointed the Payment of Tithes quarterly, and therefore 
it need not be ſet out in'the Bill as the authorized Payment. 


Zut it ſeems doubtful whether that Proviſo extends any farther 


tban to the 2. 9 d. mentioned in the Decree, and not to the ac- 


cuſtomed Payments mentioned in the 18th Section of the Ac. 
But in this all the three Judges agreed, That they were not obliged 


to ſet up theſe Cuſtomary Payments as Modnr's in Bar of Tithes ; 
for thefe Cuſtomary Payments are Exemptions out of the Decree ; 
aand therefore in what Manner foever they have been paid, if there 
has been a Cuſtomary Payment ſince the Statute of a leſſer Sum, they 


cannot be bound by the Decree to pay 24. 9 d. per Pound, _ 
Now if all that pay leſs Sums be exempt from Payment under the 
Decree, and are not within the Decree, nor within the Obligation 


ol the Statute, we ought to try whether there be ſuch accuſſomed 


Note. 


Payments or not; eſpecially fince in this Caſe it appeared by the 
Books of the Parſon, that leſs Sums were collected; and it could not 
have been preſumed that they would have collected in that Manner 


if they had not been the old accuſtomed Payments. For how could 


thoſe Sums have come into the Parſon s Books, if they had not been 
the old accuſtomed Dues. eee ney 97 9 105 


And the Difference of the Payments in the Books may be reconciled, 


by ſuppoſing ſome of them to be quarterly, ſome half. yearly Payments. 
This Caſe relates to the Inheritance, and the iu er is to be 
bound by our Decree. And where the Inheritance is charged meerly 
by Cuſtom, tis uſual and juſt, if the Parties deſire it, to try ſuch 
Cuſtom at Law. „ 5 1 ht 
Therefore the Court directed an Iſſue at Law, to try whether any 
leſs Sum, than after the Rate of 25. 9 d. in the 20 J. Rent, had been 
accuſtomed to be paid by the Defendants for Tithes, and what fuch 
Sum was. B . n 
In this Caſe were quoted 2 Iuſt. 660. Noy 130. Hard. 116. 
Watſon 387 to 399. Cro. Car. 596. Telv. 31. Moor 912. 11 Co: 
15, Grant's Caſe. | | . | 
From this Decree the Plaintiff appealed to the Houſe of Lords, 


where the Decree was (Diſſentiente Clero) juſtly affirmed. 
2 
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b ed Reoyes werſus Burtler: 


ls! is an ARion of Treſpaſs, Wen the Plaintiff declares, Cie, C. Bi 
' 1ſt, For breaking and entering his Cloſe. And then there is a 2% Pas, 


Coin, that-the Defendant, Richard Buttler, infra Tempus preditt', The Lord 


10 Die Januarii Anno Re 1 Dom Regis nunc to, Vi & Chief Baron 
; pr tt Ge. an Dom & an al horreum ipfins Thomz Reeves apud 3 19 

Iſdoy predict in Com predift” fregit ac oftia Domus & horrei preditt Of Cos and 
obſerraolt 05" Bona 65 Catalla, vis. Centum Careff Tritici Cent Ca- Damages, Ge. 
reftar. Sbiſigir Cemum Carer? Hordei Cent Care Tabap' Cent Cu- 
rect Feni ipſſus Thomæ Reeves ibid Invent cepit "ac ead' Bona & 
Caralla per quatnor | Septimanas tunc pro Sequen' de cod Thoma 
Reeves in Domo & Horreo illo detinuit; and the Jury find two 


Pence Damages; ; and the Queſtion is, Whether there ſhall be full 
Coſts or not? 


And 1 chink there mould not be full Coſts. 


The Caſe depends upon the In terpretation of ſeveral Statutes 
5 compared one with the other. 
J0o underſtand it rightly we muſt go back as far as the Statute of 10 Cs. 116. 
Glouceſter, which Cavs, That whereas, before Time, Damages were 2 4. 287. 9- 
not taxed but to the Value of the Iſſues of the Lands, it is provided, 
That the Demandant may recover againſt the T enant the Coſts of 
bis Writ purchaſed, together with the Damages aforeſaid : And this Act 
ö mall hold Place in all Caſes where the Party is to recover Damages. 
That Statute was that which gave Coſts de Tncremento : For — 7 
Common Law, if the Defendant prevailed, the Plaintift was only 
amerced pro falſo Clamore ; but this Statute gave the Coſts of the 
Writ, which by a benign Interpretation they extended to all legal 
Proceedings as being founded upon that Writ, - 
And the Interpretation was, that though the Jury were to ſettle the 
Damages for the Wrong done, yet the Court were to ſettle the Coſts 
of the legal Proceedings, becauſe theſe were Matters of Law to 
Which the Jury could not anſwer. 
bus it ſtood till the 43 Fliz. cap. 6. which enacts, That in all 
Perſonal Actions, to be brought in any of her Majeſty's Courts at 
1 gk not being for any Title or Intereſt of Lands, nor for any 
Battery, if it ſhall appear to the Judges of the ſame Courts, and is 
fo ſignified or ſet down by the Juſtices, before whom the ſame ſhall 
be tried, that the Debt or Damage ſhall not amount to 4o J. ot 
above, then there ſhall be no more Coſts than Damages. 


This Statute is 2 darkly dn d, and therefore I believe bad 
very little or no E 


The Intention of it, no Doubt, was to bring back theſe Cimall 
Actions into the Country Courts ; but by the Words of the Law, the 
Judge that tried it was to ſignify the Deities not to be above 409. 


which is making the Judge that tried the Cauſe, N of the Fact, 
and to certify in Approbation of the Verdict. 


And 


* . 
. * 
* 
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” Now : The And it was very hard, that when a Man purſued his Remedy for a 
1 fid he could Debt or Damage; which happened within the Compaſs of 40 5. that 
find no Pre- he ſhould be puniſhed for bfinging his Action ; and therefore I ſup- 
82 * poſe, unleſs the Action appeared exceeding frivolous, the Judge ſel- 


purſunnt to dom certified to cut off the Plains Caſts, „ roo fi 1 


1 48 & * 9 . of © 4 # % & A * 4 2 


tho Somme in By 21, 740 1. c 16. in all Actions of Slander to be ſued in any 

Books of En. Courts of Weſtminſter, or in any qther Court whatſoever,. if the Jury,. 
mi. upon Ttial of the Iſſue find the Damages under 40 J. tho Plaintiff 
+» - | ſhall. recover no more Coſts than, Damages, without any further In- 
eorcaſe of the ſame. This is, a direct Repeal of the Statute of the 
e ec 0 ee quoad theſe Actions of Slander;y where chere were no 
more Coſts than Damages; and it takes away theſe Coſtg de Tncre- 

mento, by expreſs and Poſitivę Mor ls. % H 4mod'l wi M he 


* i a 
: > © 


| Wit f 
Salk. 2038 We come now to 22 G 23 Cars 2. c. 9. C. 149. which ſays, That 
Ven, in,; „ 1: | 4 COT 
a good Cate to Make the Statute of-Eliz. more effectual, it was enacted, That in all 
upon the Sta. Actions of Treſpaſs, Aſſault and Battery, and other Perſonal Actions, if 
rue, the Judge did not certify, that the Title of the Land was in Queſtion, 
3 or that the Battery was ſufficiently proved, if the Damages were found 
1 under 40 7. the Flaintiff ſhould recover no more Coſts than Damages. 
| The Conſtruction upon this Statute was, That in all Actions of Bat- 
tery, and in all Actions of Treſpaſs where Freehold could come in 
Queſtion, if the Damages were under 40 f. the Plaintiff muſt pro- 
cure à Certificate from the J udge in order to obtain his, Coſts ; but 
in all other Perſonal, Actions, the Law ſtood. as it did before the Sta- 
tute of Elis. that the Judge muſt, certify the Action as frivolous, to 
| ſtrip, the Plaintiff, of his Coſts; The plain Conſequence of which is, 
That if there be ſeveral, Counts in Treſpaſs, and one relates to the 
Frechold, in which the Title may come in Queſtion, and another re- 
| 


lates to Chattels de, Boris aſportat, in which no Title of Land can 
come in Queſtion, and intire Damages be found under 40 s. the Plain- 
tiff muſt have Coſts, by the Statute. of Glozceſter, becauſe the Coſts 


| are not remitted by the Statute, of Fliz. without a Certificate from 
And this is not within the Statute of K. Charles 2. wherein there is 
| a Neceſſity there ſhould be a Certificate of the Judge to intitle to Coſts, 
| And therefore when intire Damages are found, there muſt be ſome 
| Damage roportioned to that Count. My 


1 . \ And ii there be any Damage proportione | to. the Count, relating 
gf to the Goods, that the Statute of Glouceſter carries Colts of Courſe. 
| This, I Jay, to vindicate. the Reſolutions of the Law; for Men 
| have thought that ſome of the. Reſolutions, on the Statute. of King 
| | Charles, have oppugned the Statute, in Order to inlarge the Juriſ- 
| diction of affiner. all. God forbid that Judges upon their 
1 Oath ſhould make Reſolutions to enlarge Juriſdiction. Theſe are juſt 
and genuine Reſolutions, according to the plain Intention and Mean- 


ing of theſe Statutes, conſidered one with another. 5 i 

| And all Reſolutions, both antient and modern, have turned upon 
| this Reaſoning. Il only mention ſome of the modern ones, becauſe 
| they come cloſe to the preſent-Caſe. | 

| Ihe firſt is, ws 

| | 5 | | Keen 
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Keen verſus Whiſtler, 


....: *y 


« RESPASS for chafing his Cow and his Domeſtick Fowls, 96.1. Mich, 
25 vis. Hens, Geeſe, Cc. with Dogs; which Dogs were uſed u C. 


< to bite tame Fowl, by whoſe Biting they were killed. On Not 
<« guilty, Verdict for the Plaintiff; and he had his full Coſts, becauſe 
« this is not a Treſpaſs wherein the Right of Freehold may come 
L in Queſtion. i 


'The next is 


| Thompſon verſus Berry. 


Verdict for the Plaintiff, and 1 d. Damages: And the Queſtion 
« was, If he ſhould have any more Coſts than Damages? And held 
cc by the Court, That he ſhould have his full Coſts, becauſe the 22 
« & 23 Car. 2. cap. 9. extends only to ſuch Actions of Treſpaſs where 
<« the Freehold may come. in Queſtion. Raym. 487. 3 Mod. 39. And 
* how could the Freehold come in Queſtion, on chaſing a Bulle 


Beck verſus Nicholls. 


85 1 Es PASS of Aſſault, Battery, Wounding, and Impriſonment; 


as alſo for entering and breaking his Houſe, and opening the 


« Doors of the ſaid Houſe, and breaking three Locks and three Bars 
belonging to the ſaid Doors. The Defendant pleaded Not guilty 
© to all, except the Impriſonment; and for that he juſtifies; and on 


ce the Trial the Juſtification was found for the Defendant, and the 


Not guilty for the Plaintiff, and the Damages 2 5. 6 d. and held by 


« the Court, That the Damages being under 40 5. he could not have 


“full Coſts for the Battery, becauſe the Judge had not certified the 


« "[RESPASS for breaking his Cloſe, and chaſing his Bull, 964.1. 


in C. B. 


10 Geo 1. 


Mich. in C. B. 


© Battery to be well proved; neither could he have full Coſts for 


ce breaking the Houſe, Oc. becauſe this is a Treſpaſs relating to the 
“ Frechold ; the Conſtruction of 22 & 23 Car. 2. cap. 9. ſect. 149. 
having been, that it extends to Treſpaſs relating to the Freehold 
* and Inheritance, and to ſuch Treſpaſſes only; which is collected 
*« from the Exception, where the Judge certifies that the Title came 
“ in Queſtion, which ſhews that the Act extends only to ſuch Treſ- 
s paſles where the Freehold might come in Queſtion, and not to 
* 'Treſpaſles of Chattels. —— NE 


Blunt verſus Miller. 


= 


Plaintiff's Houſe, and keeping the Plaintiff out of Poſſeſſion 


* and Uſe of the ſaid Houſe, with a Continuando for a Month, whereby 
wg E e : tho 


5 | RESPASS for breaking and entering, and breaking the 12 Ge. 1. 


= 


Mich. in C. B. 


5 Pg 


— ws —— . — 
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the Plaintiff was put to great Expences to gain the Poſſeſſion of 
« his Houſe, and in the mean Time loſt the Profit and Uſe of his 
* Houſe, Verdict fer the Plaintiff, and 2 5.-6 d. Damages. And 
« upon Motion for full Coſts, it was denied by the Court; for this 
ce is a plain Treſpaſs quare Clanſum fregit, and the per quod is only 


an Aggravation: And in this Caſe the Title of the Freehold might 


11 Geo. i; 
Tris. in E.. 


ce 
ce 


have come in Queſtion; and if fo, there ſhould have been a Cer- 
< tificate of the Judge, which not being in this Caſe, the Plaintiff can 


“have no more Coſts than Damages. 


RESPASS guare Clauſun fregit, & quendum Taurum Per- 
ſonæ ignotæ fugavit, per quod the Plaintiff's Goosberry- 
Buſhes, necnon quinque particas (Ang Poles) in cod Clauſ ere! 


* officient & exiſtent fregit laceravit & ſpoliavit. Verdict for the 


« Plaintiff, and 1 d. Damages: And on Motion for full Coſts the 
“Court held, That theſe Words in this Declaration did not import 

« an actual Aſportation, which muſt be an intire Carrying away; and 
* that the Taking and Pulling up the Poles, was not ſuch an Aſpor- 
« tation: 'That this was a Caſe in which a Certificate might have 


* becn made, becauſe the Frechold might have come in Queſtion ; 


c and though the Treſpaſs begun by chaſing the Bull, yet Damages 
« is laid to be done to the Freehold, and ſo the Title of the Free- 
“ hold might there have come in Queſtion.” 


My Brother Denton, who gave me this Report, ſays that the Court 
doubted of the Caſe in 2 Vent. 215. which was Treſpaſs quare Clauſum 


2 Fregit, for digging up and carrying away his Trees; and it was found 
upon Evidence that they were Roots of Trees, and carried from one 


Part of the Ground to the other, The Court there doubted whether 
this was finding an Aſportation: For if the Jury only found that 
which was Evidence of an Aſportation, and not an actual Aſportation, 
it would not carry Coſts OM Eadie GC on, 
But they agreed in the principal Cafe, that if any 'Thing were 


© carried off from the Grounds, though of never fo little Value, 'twould 


be an Aſportavit; for the Words Abcariavit and Aſportavit, in Decla- 
rations, mean ſuch a Carrying as amounts to a Converfion to the 


Defendant's Uſe. | | 


2 Show. 258. 


So where the Declaration in a Clauſum fregit, for breaking of Hedges, 
an Aportavis is laid by Way of Aggravation, that will not carry 


Colts. 


But in Sith and Batterton, Raym. 487. Treſpaſs for breaking Stalls 
in a Market, they gave full Coſts, becauſe tis a Damage to a Chattel ; 
for the Frechold of the Market could never come in Queſtion. in that 
Action. And it appears by 2 Jones 232, that the 'Freſpaſs was quoad 
the Goods only. | 

And yet in the Caſe of Banzs and Edear, 3 Mod. 39, 40. where the 


Treſpaſs is only for Impounding, the Court would not allow full Coſts, 


becauſe the Freehold would not be in Queſtion. | 
But in the Caſe of Iſſen and Finch, 2 Leo. where the Queſtion: was 
touching the, Right of a Way, and that appeared: by the Defendant's 
| 4 | | | | Ultl- 
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Juſtification, though the Plaintiff replies, That it was done extra Liam, Full Coſts to 
yet the Defendant had full Coſts. But this, though it was a Caſe de Pee, 
quoted at the Bar, is not to our N Purpoſe, becauſe there the Juſtification. 
Matter of Title appeared on the Record itſelf. 

We come therefore now, upon the Foundations and Principles be- 

fore mentioned, to conſider the Caſe before us. Though I doubted 
ſomewhat of it at the firſt, yet I am now clearly of Opinion with my 
Brothers, that there can be no more Coſts than Damages. 

In the preſent Caſe there is no Count, but where the Freehold 
might poſſibly come in Queſtion ; For this Count is for breaking the 
Barn, and locking up the Door of the Houſe and-Barn, and detaining 
ſeveral of the Plaintiffs Goods, mentioned in the Declaration, in that 

JJ; LO 5 . 

Now here is no ſubſtantive and independent Count, qzoad the Goods 
and Chattels, becauſe 'tis connected with the breaking and locking up 
of the Barn: And in that Caſe the Frechold of the Barn might come 

in Queſtion; and then locking up the Goods in the Barn is but mere 
Aggravation in that Count, 

If a Man will put his Goods into my Barn, without my Leave, he 
can't enter and break my Barn, in order to come at his own Goods; 
and therefore upon this Count the Property of the Goods might not be 

in Queſtion, but merely the Barn that was thus broken. 
Another, and ſtill a ſtronger Reaſon, in my Opinion, is, That it is 
laid by Way of Detizuir, and not by Way of Aſportavit: For where 
*tis laid by Way of Detinuit, he may detain it as a Diſtreſs, and contra 
 Padios & Plegios, and not by Way of Aſportation and Converſion. 
And then, even on the Face of the Count, touching the Goods and 
Chattels, the Freehold might come in Queſtion, and whether ſuch 
Diſtreſs were lawful. 
So that taking this as an A 
as indeed it ough 
this Count. | N „„ 

Dr if it had been put into an independent Count in the Detinet 
only, and not by Way of Aſportation and Converſion, ſuch Count 
would not be good in Treſpaſs, and therefore no Damages could 

| have been recovered for it; and therefore there could be no Coſts 
de Incremento, and conſequently there can be no Cofts in that Caſe, _ 

I think it very proper to be confidered by all Practiſers, That if Note. 
there bea T refpaſh upon the Freehold, and likewiſe a Count laid 
de Bonis aſportat', in order to put in for the Coſts merely, if there be 
no Evidence of the carrying away of the Goods, and converting them, 
to take a Verdict of Not guilty upon that Count: For then where 
the Jury bring in the Damages under 40 5. the Plaintiff can't have 
Coſts upon the other Count of the Clauſum fregit, without the Certi- 
ficate of the Judge. | | 

1 am exceeding clear, that in this Caſe there ought. to be only or- 
dinary Coſts e 5 

This was the Opinion of the whole Court, delivered by the Lord 
Chief Baron Gilbert. 


ggravation of the breaking of the Barn, 
t to be, the Freehold might come in Queſtion in 
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— — > | 1; 
— 


— 


4 


—— 


200 Term. J. Hill. 12 GEORGE |. in Exchequer. 


Ihe Caſe. 
See the 
Award infra. 


The Caſe of Mary Shelmer's Mill, and the Award of 
Baron Gilbert made thereupon, © 


MH Ary Shelmer, Widow, ,by her Will, dated the 27th of 4uouſs 
1722, 


gives to her own Nieces, (wy, &c. 50 J. apicce; and 
after ſeveral other Legacics to her Husband's Relations, and alſo to 
her own more diſtant Relations, and particularly 100 J. to her Huſ- 
band's Nephew, Philip Gibbons, Eſq; whom ſhe made ſole Executor, 
ſhe gives a Direction in the following Words, concerning a Houſe ſhe 
held by a long Leaſe from the Town of Bedford, at a ſmall Ground- 


a * ; © > ©, 
Rent, viz. Alſo I will that my Houſe in Bedford-Buildings, with the 


Marbles and Cifterns thereto belonging, be ſold by my Executor here- 
after named, with all convenient Speed ; and ont of the Purchaſe- 
Money thereby ariſing, 1 give to my Couſin John Loyd of Weſtminſter 
100 J. and if he ſhould die in my Life-time, I give the ſaid 100 J. 
to his Child or Children, equally to be divided between them; (but 
ſays nothing farther touching the Money to ariſe by Sale of this Houſe.) 
Then ſhe proceeds and gives her own Niece Elisabeth Bernard, her 


Executors and Aſſigns, her Tenement in Fleerftreer, for the Remainder | 


of the Term therein to come, chargeable with 20 J. apiece to her 
three Sons: To her own Nephew Oren Brig flock, Eſq; ſhe deviſes 
an Eſtate of Inheritance in Males, ſubject to pay his Brother William 
100 J. and after ſome other Legacies, ſhe bequeaths to her Man and 


Maid-ſervant, in the following Words; 


Item, I give to my Servant Philip How 200 J. 5 
Item, I give to my Servant Elizabeth Pilgrim 100 J. and all my 


wearing Apparel. = 


Item, I farther give to the ſaid Philip How and Elizabeth Pilgrim 


all my Houſhold Goods, Money and Plate, that I ſball leave behind. 

me at the Time of my Death undiſpoſed of, and not bequeathed to 
others, my Funeral Expences, Debts and Legacies, being firſt paid. 
Item, To Mary her Servant 20 l. and to 8 her Szroant 10 l. 


provided they reſpectively dwell with her at the Time of ber De- 


Note. 


ceaſe. Ct ny 37 4005] 7 
And after theſe Bequeſts to her Servants ſhe gives ſeyeral Legacies 


in Money, ſeveral ſpecifick Legacies out of her Houſhold Goods, 
and Plate to other Legatees; and particularly to her Niece Bernard, 
and to the Wives of her Nephews Brig ſtock, ſeveral Pieces of Plate ; 
and to Mr. Gibbons her Executor, and his Lady, each a Diamond 
Ring; and to him a Pearl Necklace, and ſome Moveables ; and to 
his Daughters, cach a ſpecifick Legacy.  _ 1 
The Teſtatrix gives about 70 ſpecifick Legacies by her Will, 28 


| whereof preceded the ſaid Bequeſt to her Servants Philip How and Eli- 


zabeth Pilgrim, and about 30 followed; and in the laſt Clauſe of her 
Will directed, that whatever Money ſhe owed any of her Servants at 
her Death, either for Wages, or Notes under her Hand, ſhould, be paid 
them over and above their reſpective Legacies therein left them, and 


that her Servants living with her at her Deceaſe ſhould be permitted to 
continue 
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continue in her Houſe one Month next after her Deceaſe, being the 
Houſe in Bedford Buildings directed to be ſold, and of her Will 
appointed the ſaid Mr. Gibbons ſole Executor, without deviſing or 
taking any other or further Notice of the Reſiduum of her Eſtate, 
except what is mentioned in the above recited Bequeſt to her Man and 
Lung, Philip How and Elizabeth Pilgrim, in the Middle of her 
*'The Teſtatrix 'owed none of her Servants any Money, beſides a Note. 
Trifle for Wages, (except to Philip How, to whom ſhe owed 1001. 
by Note, een to him for the Debt of another Perſon) and alſo the 
Ballance of an Account for Money laid out, beſides what ſhe owed 
T AT HEN 5 
Her ſaid Man Philip How had lived with her Husband and her- 
ſelf 26 Years, and her Maid had lived with her about 10 Years. 
The Teſtatrix had three Siſters, who died before her, but left 
Children living at the Teſtatrix's Death, vg. Mr. Gwyz's Mother, 
Mr. Bernard's Mother, and the Mother of the two Brig /tocks ; and 
| theſe Nephews and Nieces are the next of King to the Teſtatrix, ac- 
cording to due Courſe of Law, and were moſt of them in good 
Eſteem with the 'Teſtatrix. 11 19 o 
Ihe Teſtatrix during Life was ſeiſed of an Eſtate of about 800 J. 
a Year, Part by Jointure, and Part by her Husband's Will, which 
ſhe injoyed from the Time of his Death, which happened about 26 
Years before her own. COLT . 
She died the 7th of September 1724, about two Years after making 
her Will, aged 77 Years or thereabouts ; and 'tis thought ſhe had at 
the Time of making her Will computed ſpecifically, giving away as 
much as ſhe was worth, and therefore did not cloſe her Will with 
any Deviſe or Direction, concerning the Reſidue of her Eſtate, 
The Houſe in Bedford Buildings has been ſold for 400 J. whereas Note. 
ſhe has but ſpecifically given away 100 J. of that Moncy,  _ 
And ſhe died poſſeſſed of five or fix hundred Pounds Sorrth- Sea. 
Stock, and Annuities, of a conſiderable Sum due in Arrear for the 
Rent of her Freehold Eſtate, which ſhe held for Life; and alſo for 
_ conſiderable Sums due to her upon Bonds and Mortgages. 
She likewiſe left a conſiderable Quantity of Plate, undiſpoſed of 
by her Will, and alfo 100 Guineas in ready Money in her Houſe at 
the Time of her Death, ſo that the ſpecifick Deviſe to her Servants 
Philip How and Elizabeth Pilgrim, (without taking in the Reſiduum 
of her Eſtate) will amount to near 400 J. apiece, which is much 
more than ſhe has given to any other Legatec or Perſon of her Fa- 
mily, or her neareſt Relations. . e 
And 'tis thought the Teſtatrix intended her ſaid Servants nothing 
more beyond their ſpecifick Money Legacics, than Houſhold Goods, 
Plate, and ſuch ready Money, as ſhould be in her Dwelling Houle at 
the Time of her Death, ſhe uſually having 100 J. or 200 J. in read 
Money by her; and not even thoſe till her Debts and all her other 
Legacies were paid; becauſe as by her Will ſhe has given ſeveral par— 
ticular Legacies out of her Houthold Goods and Plate to other Per- 
ſons, it was for that Reaſon ſhe added in the Deviſe to her Servants 


K-$ + Philip 


— 


— _— — CU ————— ————— — 
- 


1 


** 


202 Term. J. Hill. 12 GEORGE I. in Exchequer. 


D 1 TOE. 


”= 


3 * n 


Philip Hotw and Elizabeth Pilgrim, the Words (undif; ofed, and. mat 
bequeathed to others) and not with an Intent to give them the whole 
_ Rekdue' ot hor eee „ „„ 


And this is the rather to be fuppoſed from the laſt Clauſe. in her 
Will, which declares that her Servants ſhould: be paid their Legacies 
over and above what ſhe owed them for Wages, or by Note, and that 
they ſhould live in her Houſe a Month after 155 Death, which Clauſe 


was in a Manner uſeleſs, if ſne had intendedt he Reſiduum of her Eſtate 


to Philip How and Elizabeth Pilgrim; the Teſtatrix having but four 
Servants at the Time of her Death, of whom, they were two, and 


being little or nothing indebted to any of them, except to Philip 


How, in which Caſe Philip How would have had the Control over 


Note. 


The Award. 


ber Dwelling- Houſe in Bedford Buildings, as well as an abſolute 
Power to himſelf, to ſecure his ſpecifick Legacies. 15 


The Refiduum of the Teſtatrix's Eſtate, after Payment of her 
Debts and Legacies, will amount to 4 or 50... 

Whether the 'Teſtatrix's Servants Philip How and Elizabeth Pil- 
grim, or the Teſtatrix's next of Kin, are intitled to the Reſidue of 
the Money ariſing by the Sale of the Houſe in Bedford. Buildings, 
and the remaining Part of the Reſiduum of her Perſonal Eſtate, or 
either, and which of them, is the Queſtion 2 

I have conſidered of the Matter referred to me, between Mrs. Shel- 
ners Relations and Servants, touching het Will; and I am of Opi- 
nion, that the Word (Money) mentioned in the Bequeſt to the Ser- 
vants in her Will, is a general Word, but yet not. ſo large and com- 


prehenſive as the Word Pecunia in the Roman Tongue; for ſuch 
Word in that Language, All the Teftatrix's Subſtance, both Real and 


Perſonal, that can be converted into Money; but the Word Money in 


our Language anſwers to the Barbarians Latin Word Moneta, and 
is a Genus that comprehends two Species, gig. ready Money and 


Money due, that is to ſay, the Money in her own Hands, or her 


Money in the Hands of any Body elſe; and therefore in this Caſe the 


Bequeſts to her Servants will comprehend Mr. J/ood's Mortgage, and 


the Arrears of Rent, ſince theſe muſt be looked upon by all the Rules 
of Conſtruction to be Mrs. Shelmer's Money at the Time of her 


Death; but the Word Money will not comprehend South-Sea Stock 
or Annuity Stock, becauſe that is an Intereſt ariſing out of Funds, 
ſettled by publick Laws; and though it be redeemable by Money, 
or faleable for Money, yet it can be no more looked upon as Mo- 
ney at the Time of Mrs. SHelmer's Deceaſe than a Term of Years, 


a Coach and Horſes, or any other Real or Perſonal Chattel whatſo- 


ever can. And therefore I am clearly of Opinion it can't be compre- 
hended in the Word ( Money.) I am likewiſe of Opinion, that the 
Money ariſing by the Sale of the Houſe in Bedford Buildings will 
not be compriſed by this Bequeſt, becauſe that was not Money left 
behind her at the Time of her Deceaſe, for then it was a Chattel 
Real, and it could not by the Frame of the Will be ſold till a Month 
after her Deceaſe, ſince the Servants are by an expreſs Clauſe in 
the Will to remain there during that Time. I am therefore of Opi- 
nion, that the blended and liquidated Reſiduum, that is compoſed of 
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all theſe Species that remain in the Hands of Mr. Gibbons the Execu- 
tor, is to ba divided in the Proportion, that the Relations Reſiduary 
Part bears to the Reſiduary Part of the Servants. The Refiduary ' 
Part of the Relations conſiſts of the Annuity Stock, and this Money 
ariſing by the Sale of the Houſe in Bedford Buildings, which is the 
firſt Proportion, by which the ultimate Reſiduum in Mr. Gibbons's 
Hands, is to be divided, The Reſiduary Part of the Servants conſiſts 
of Mr. Wood's Mortgage, and the Arrears of Rent, and likewiſe the L. 
ready Money, which is not to be conſidered: ſpecifically, as a Part 
and Share due to the Seryants at all Events, but as one of the Hens 
that is to make a Part of the Computation of their Proportion, fo 
that the ſecond proportional to divide this blended Reſiduum, is the 
Refiduary Part or Share of the Servants, and the Apportionment 
| ſtands thus; as the Relations Part is to the Part of the Servants, ſo the 
Reſiduary Part in Mr. Gibbons's Hands is a fourth Proportional. 
Note; This is to be computed by the Rule of Three, either Direct 
or Inverſe ; and accordingly the Shares of the Relations and Servants 
will came out by the aforementioned Additions. > Arts 
Therefore 1 do award, order and determine, that the reſpective 
Shares be paid to the Servants, according to their Proportion, and 
that likewiſe the Reſiduary Part or Share of the Relations be paid to 
them, according to this Proportion, but to be ſubdivided among 
them, according to the Statute of Diſtributions of Inteſtates Eſtates 5 
and I do likewiſe order and determine, that the ſaid Relations and 
Servants, upon receiving ſuch their Shares and Proportions, ſhall 5 
give to the ſaid Philip Gibbons, Eſq; the Executor, proper Relcaſes; . 
and I likewiſe do order, that theſe Proportions be forthwith caleu- nal or good 
| lated, ſettled and adjuſted, and the Award drawn up in Form, with in Lw. 
all convenient Speed. Witneſs my Hand, this preſent 18th Day of 
December in the 12th Year of the Reign of our Sovercign Lord King 
George I. in the Year of our Lord God 1725. 


7. Gilbert. 


* 
0 


Marriot verſus Marriot. 


I this Caſe is obſervable, Mr. Marriot, Maſter of the Exchequer The Argu- 
of Pleas, made his Will, and left his Wife Exccutrix and Reſi- me Lord 
duary Legatee ; his Sons were Plaintiffs in this Cauſe, and contended, "5 qo 
that this Deviſe was gotten by fraudulent Means and by Surprize ; The Caſe of 
the Wife produced the Probate of the Will: And Counſe}, in Behalf Wini e 
of the Wife, the Defendant, contended, that the Probate of the IVill Point ofBccte- 
as concluſive Evidence touching this Diſpoſition of the Reſiduum; fiatical Jurii- | 
and that a Court of Equity could not look into the ſame, but that Wien. 
5 was meerly of Eccleſiaſtical Juriſdiction, and to be determined 
there. | 

And in this Queſtion four 'Things are conſidered. 

Firſt, How the Juriſdiction of the Teſtamentary Matters ſtood by 
the Civil Law e 

Secondly, How it ſtood by the Canon Law 


Thirdly, 
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Thirdly, Upon what Foot it ſtood by the Law of England ? 
Forirthly, What have been the ſeveral Diſtinctions in our Law 
1 r ; x4 51, 4 >. + Pa gt "WM 


touching this Turiſdiction n nr nd 
Firſt, How the Juriſdiction of the Teſtamentary Matters ſtood by 
the'Civib Law.? * Wird en ag? LIENS > 4436 ele hott: 75 


\ * 


e eee be Way of authenticating Wills in the Civil Law was firſt before 
fe. 38. N. 8. the Prictor, and afterwards before the Ilagiſtet Cenſut; for they 
reckoned Wills to be in the Nature of Judgments in the Diviſions or 
Diſtributions that a Man himfelf made touching his Eſtate, and there- 

fore tbey were ſnut up with the Magiſtrate; during the Life of the 

Perſon, for the Quiet and Repoſe of the Family, but were opened 

after his Deceaſe they were ſigned by the Teſtator, and ſealed by 

him, and by the Witneſſes upon a Thread, and carried in to the 

Prætor; after the Death of the Party the Witneſſes were called, if 

living, to acknowledge their Seals; if they were not living, then the 

Scals were broke, and the Will opened in the Preſence of other ſuffi- 

cient Witneſſes, and the Will was read and regiſtered, and a Copy 

of it delivered over to any Perſon that would ask for the ſame; for it 

was reckoned as a Matter of Record, and therefore any Perſon might 

have Acceſs to it. Of this id. Digeſt. lib. g. tit. 3. de Teftamentis 

que mad modum Aperiuntur, Gc. In the Code, lib. 6. tit. 3 2. And when 

any Legacy was diſpoſed of to pious Uſes, for the Uſe of the Church, 

or for Monaſteries, or for the Poor, the Biſhops were to ſue for the 

ſame, and ſee to the Adminiſtration thereof; this appears by the 

Code, lib. 1. tit. 3. Law 42. 9 6. Vid. Neceſſarium 9 7. Amplius 9 8. 


Si autem contigerit ( 9. Præterea Sancimuf. h 
Upon this the Biſhops began to intermeddle with the Probate of 
Wills, which was a meer Temporal Authority; but this Invaſion of 
the Prelates Juſtinian would not endure, and therefore in his Code, 
he puts the Law againſt the Biſhops Probate of Wills, before the Laws 
herein beforementioned.; and in this Code, lib. 1. tit. 3. Repetita pro- 
mulgatione, non ſolum Fudices quorumlibet Tribunalium, verum etiam 
defenſores Eccleſiarum hujus Alma Urbis, quos turpiſſhumum inſinuandi 
ultimas deficientium voluntates genus irrepſerat, premonendos eſſe cen- 
(emus ne Rem attingant, que nemini prorſus omnium, ſecundum Con- 
ſtitutionum præcepta, præterquam Magiſtro Cenſus, competit : abſurdum 
'  etenimClericis eſt, immo etiam opprobrioſum, ſi peritos ſe velint (often- 
dere) diſceptationum eſſe forearms : Temeratoribus hujus Santtionis 
pena quinquaginta Librarum Auri feriendis. Datum XIII. Kat Dec 
C. P. Fuſtiniano A. 11. & Apiliano Conſs. 524. Thus Things ſtood 
by the Civil Law. s 5 
| Secondly, We come now in the ſecond Place to ſee how Things 
ſtood by the Canon Law. | 4 | TY 
Trae. Pada - The: Popes, as their Power increaſed, endeavoured to get the Juriſ- 
. . 14 diction over Teſtaments, Gc. This appears by the Decret lib. 3. tit. 26. 
N. 88. c. 26. Si Hearedes Fuſſa Teſtamentoris non adimpleverant, ub Epiſco- 
Po loci illius omnis Res que eis Relicta eft Canonice interdicatur, cum 
fruttibus & ceteris Emolumentis, ut vota Defuncti adimpleantar ; 
and likewiſe Decret lib. z. tit. 36. de Teſtamentis e. 17. Tua nobis fra- 
ternitas intimazit quod nonnulli tam Religioſi quam Clerici Seculares,& 
Laici, Pecuniam & alia Bcna, que per Manas eornm ex Teſtamentis dece- 
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_ dentium debent in Uſus pios expendi, non dubitant aliis Uſibus apph- 

care: Cum igitur in omnibus pits voluntatibus fit per locorum Epi [copos 
providendum, ut ſecundum defuniti voluntatem univerſa procedaut, licet 

etiam d Teſtatoribus id contigerit interdici, Mandanius quatenus Exe- 
cutores Teſtament hujuſmodi ut Bona ipſa fideliter & rde in Uſus 
predift expendant monitione præmiſſu compellas. Pope Innocent IV. 
upon this Law, fo. 152. ſays, that the Biſhop may diſpenſe this Cha- 
rity, if there be no Executor appointed by the Will; and if there be 

an Executor, and he don't fulfil the Will, that then he may take it 

to himſelf. Decrer lib. 3. de Teſtament tit. 26. c. 19. Johannes 
Clericus & P. Laicus Executores ultime voluntatis. O Clerici Sanfte 
Crucis, qui venerabilibus Epiſcopis Iocis de Bonis ſuis in ultima vo- 
luntate legavit, mandans inde ſuperſatisfieri Creditoribus per eoſdam, 

poſt mandatum ſuſceptum per Dioceſanum Cogi debent Teſtatoris ex- 

plere ultimam voluntatem. See Tnnocentins in Legem 153. Panor- Penn. 
mMitan, upon the Law of Si Heredes ſays, That this Matter of Wills, 157. 
even where the Deviſe is to pious Uſes, is ixti fori, and that the 

Heir or Executor is to have a Year's Time to fulfil the Will, before 
he can be compelled to do it by Eccleſiaſtical Cenſure. 
Upon the ſame Law Jaa. nobis, Panormitan ſays, that the Biſhop Zia. fe. 176. 

is to compel by Eccleſiaſtical Cenſure the Executor to the Perfor- | 
mance of a Will to pious Uſes, although the Will itſelf ſays that the 
Biſhop was not to intermeddle; for they look upon that as an irra- 
tional Part of the Deviſe, which is in itſelf void. dB 


The laſt Chapter verbo Johannes. The Caſe, as Panormitan ſtates 
it, was, where after Debts paid, the Reſidue was left to pious Uſes, 
and then the Biſhop was to compel the Payment'of Debts, and after- 
wards to ſee the Diſpoſition of the Reſiduum. I don't find that any Note. 
of the Canoniſts pretend that Wills are of Eccleſiaſtical Conuſance 
ſua natura, but only ſuch Wills as were made for pious Uſes. And 
 - Lynwood, fo. 174. verbo Approbatis, ſays, that the Juriſdiction of 
the Eccleſiaſtical Courts, touching Teſtamentary Matters, is by the 
Cuſtom of England, and not by the Eccleſiaſtical Law. 5 
We are, Thirdly, to conſider upon what Foot the Eccleſiaſtical Ju- 
riſdiction ſtood by the Law of England. 8 15 
In England the Biſhop and Sheriff ſat together in the County- Court, Ae 79. 
as it appears by the Laws of King Edgar, cap. 5. de Comitiis. Cen- 1 
turiæ Comitiis quiſq; (ut ante præſcribitur) Intereſto; Oppidana ter quo- 
tannis habentur Comitia; celeberrimus autem ex omni Satrapia bis quo- 


rannis Conventas agitur, cui quidem ill Dioceſis Epiſcopus & Senator 


interſunto, quorum alter Jura divina alter humana populo edo- Bid. 136. 


. ceat. Lege Canuti, c. 17. de Comitiis Municipalibus: Ter in Anno Ne TOY 
habeantur Comitia Municipalia, & duo Conventus (aut plures etiam) . 
c omni Provincia, & illis interſiut Ep'us & Senator, & ibi ubique 
doceatur tam Fus dioinum quam humanum. From theſe Laws it plainly 
appears that the Probate of Teſtaments was in the County- Courts. 
Hilliam the Conqueror was the firſt that ſeparated the Eccleſiaſtical 
Court from the Civil. Selden, in his Notes upon Eadmerus 167, gives 
us the very Charter of ſuch Separation; Propterea mando & regia au- 


thoritate præci pio, ut nullus Ep'us aut Archidiaconus de Legi bus Fpiſ- 
G g g copalibus 
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copalibus amplius in Hundredo placita teneat, nec cauſam, que ad Re- 
gimen animarum pertinet, ad judicium ſecularum Hominum adducant. 
This Charter, as Mr. Selden has told us, was recited in a cloſe Roll 
of Richard II. and then confirmed; but the Charter of William I. does 
not mention Matters Teſtamentary, or the Probate of Wills to be of 
Eceleſiaſtical Conuſance, but only ſays that the Crimes, that were to 
be proſecuted pro Salute Animæ, were to be of that Conuſance. 
That which ſeems firſt to have given Birth to the Eccleſiaſtical Ju- 
riſdiction was the Charter of Henry I. which ſays, Si quis Baronium vel 
hominum meorum infirmabitur, ſicut ipſe daret vel dare diſpoſuerit pe- 
cuniam ſuam, ita datum eſſe concedo, quod ſi ipſe confectus vel armis vel 
infirmitate pecuniam ſuam nec dederit nec dari diſpoſuerit, Uxor ſua, ſive 
liberi, aut parentes, & legitimi hereges ſui, pro auima ejus eam decidant. 
This let in the ſeveral Canons herein before mentioned into England ; 
for ſince the Perſonal Eſtate was to be diſpoſed of for the Good of the Soul, 
they looked upon every Will to be a Diſpoſition of the Teſtator in a gra- 
tuitous or charitable Manner; that whatever was left, was to be diſ- 
poſed of by the Executor, for the Good of his Sou]: So that all the Ca- 
nons touching charitable Diſpoſitions, were to take Place in England. 
ln the Time of Richard 1. when he was in Continement, the Clergy 
got a Confirmation from him of the Eccleſiaſtical Immunities. This 
is mentioned by Mat. Paris, 161. Item, Diſtributio rerum que in Te- 
ſtamento relinquitur authoritate Eccleſiæ iet, nec decima pars ut olim 
ſubtrahetur, ft quis enim ſubitanea morte ve quolibet caſu fræoccupatus 
fuit, ut de rebus ſuis diſponere non poſſit, diſtributio Bonorum ejus Ec- 
U——. Oo, AR EET . . 
This Charter is likewiſe mentioned in the ſame Terms in Radulphus 
de Diceto, one of the Decem Scriptores, fo. 658. Theſe Eccleſiaſtical 
Immunities were confirmed by the Pope, and the Confirmation ap- 
pears in Vol. 1. Fredra. 104. though there is no expreſs Mention of a 
Teſtamentary Juriſdictio n. r 
Note; Alſo it appears by the Charter, that the King releaſes the 
Tenth that uſed to be taken on the Death of the Tenant, and thencc- 
forward the King and his Lords only took Heriots, as an Acknow- 
ledgment in Lieu of ſuch Decimation. * * 
From henceforth the Eccleſiaſtical Court began to conſider a proper 
Method for the Publication of Wills: Thercfore when any Perſon died, 
they ſummoned in the Executor, or next Relation, to take Care of 
his Soul; and the Executor was obliged to bring in the Will, and 
both Executors and Adminiſtrators were obliged to bring in an Inven— 
_ tory of his Goods, and the Charges were lightned by the Canons, in 
order to bring every Thing into the Eccleſiaſtical Court. Lynwood 176. 
Canons of Simon Mepham.. And it appears by the Canons of Strat- 
ford, that the Reſidue in the Hands of the Executor was to be diſtri— 
buted for the Good of the Soul. Lynood 178. And by the Canons 
of Ottobou, an Inventory was to be exhibited. Lyn. 167. 
Notwithſtanding all this, the Juriſdiction of the County-Court ſtill 
continued, for this was acknowledged to be a Matter πα ti fori; and 
therefore they could not hinder the County-Court from proceeding, 
even according to their own Canon Law. 
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But in order to get the whole Juriſdiction in the Time of Richard 11. 
as is mentioned by Selden in his Notes on Eadmerus, they got the 
King to publiſh the Law of William the Conqueror, and confirm the 
ſame, That no Matters of Eccleſiaſtical Conuſance ſhould be tranſ- 
ated in the County-Courts: This is the Charter of 2 Richard II. 
 Membrano 12. N. 5. and is mentioned in Selden's Eadmerus 168. 
From henceforward the Clergy had the whole Juriſdiction of Wills, 
becauſe the County-Court could not receive the Probate, &c. and 


the King's Courts had never intermeddled with it, becauſe by the 


Charter of Henry I. herein before mentioned, and likewiſe by Mag. 
Chart. cap. 18. the King had granted the Liberty to his own 'Tenants 
to diſpoſe of their Goods; and therefore the Will touching the Per- 


ſonal Eſtate never received any Sanction in the immediate Court of 


the King. ; e 

This reconciles that Caſe of Firzherbert, Mr. Tit. Teſtament, fo. 148. 
where 'tis ſaid by Fairfax, that it was but of late the Church had the 
Probate of Wills, which was by an Act, (I ſuppoſe he muſt mean the 
Confirmation of Richard II. herein before mentioned, for there is no 
Act of Parliament that gives them that Probate:) And he ſays, that 
in other Countries the Probate was of Temporal Conuſance, which 
Felden notes to be true in all Countries except France; and Tremaile, 
in that Caſe, aſſerts the Uſage of proving Wills in Courts Baron, which 
certainly may be where the Cuſtom prevails, e 

In the 11th of Henry VII. Fineuæ aſſerts, that the Probate of Wills 
did not belong to the Spiritual Court by the Eccleſiaſtical Law, but 


came to them by Cuſtom and Uſage: And theſe are the Foundations 


on which my Lord Coke, in Herſlow's Caſe, 9 Rep. 38. concludes, 
that when the Will is proved in the Ecclcſtaſtical Court, the Court 
has executed its Authority; but the Executors are to ſue in the Tem- 
poral Courts, to get in the Eſtate of the Deceaſed. 1 
FTourthly, We are to ſee what have been the ſeveral Diſtinctions in our 
Law touching this Juriſdiction, which will fall under five Heads. 
Firſt, That the Spiritual Court is the only Court now that has 
Authority to receive the Probate of Wills, and to give a Sanction to 
them, becauſe the Juriſdiction of the County-Court is loſt by Non- 


uſage; and ſince Magna Charta, c. 18. the King's Courts did not in- 2, Alf the 
Amber 


termeddle with the Goods of a deceaſed Tenant. But here muſt be 
excepted all Courts Baron, that have had Probate of Wills Time out 
of Mind, and have always continued that Uſage. 


Secondly, The Seal of the Eccleſiaſtical Court does authenticate the 3 Roll. 299. 


Will, for there the Will is to be brought in and proved; and therefore 
the Caſe in Raym. 406, 407. is certainly good Law, that the Seal of 
the Ordinary can't be contradicted, becauſe if there be no Way in the 
Temporal Courts to prove the Will relating to Chattels, it muſt go on 
in the Spiritual Court, and the Determination there mult be final; for 


Note. 


London. 


the Temporal Courts can't make a Judgment concerning the Will 


contrary to what was made in the Eccleſiaſtical Court; and therefore 
it is certainly good Law, that if they ſhew a Probate under the Hand 
of the Ordinary, they can't prove in Evidence that the Will was for- 
ged, or that the Teſtator was not Coxpos, or that another Perſon was 


Executor ; 
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Will. Hard. 131, 313. 


3. 


Ixecutor; but they may give in Evidence that the Seal was forged, 
or the Will repealed, or that there were Bana notabilia, becauſe that 
is not. in Contradiction to the real Seal of the Courts, but admits 
the Seal, and avoids it. Lev. 235. 6 Faugb. 207. 1 Show. 293. And 
ſince the Eccleſiaſtical Court has the Probate of Wills now ſettled by 
Cuſtom, the Tempora! Court can't prohibit them in their Inquiries, 
whether the Teſtator was non compos or not, or whether the Will be 
revoked or not, becauſe that is neceſſary for the authenticating the 


If a Tempora! Matter be pleaded in Bar of an Eccleſiaſtical Demand, 
they muſt proceed in the Eccleſiaſtical Court, according to the 'Tem- 
poral Law, or elſe the Temporal Courts will hinder them; as if Pay- 
ment be pleaded in Bar of a Legacy, and there is but one Witneſs which 
the Eecleſiaſtical Court will not admit, there the 'Temporal Courts 


will prohibit them, becauſe it is a Matter Temporal, that bars the 


Eccleſiaſtical Demand. Shutter & Ux' verſus Friend, Show. 158, 173. 
1 Vent. 291. 3 Mod. 283. But if, upon a Probate of a Will, they al- 
ledge on the other Side that the Will was revoked, and they would 


prove the Revocation by one Witneſs, according to the Reſolution in 


* 


Zelo. in the Caſe of Brown and J/entworth, fo. 92 or 96, (which is 
but that of three Judges againſt two, and ſeems againſt the Opinion 
2 Rolls Abr. 299.) they might be prohibited: This ſeems to intrench 
upon their Juriſdiction; for if they can't judge by their Law whether 
the Will is revoked or not, they can't judge. whether there is a Will 


or no Will. Indeed the Judges there ſay, that the Revocation is a 


4. 


So where 


Money in a 


third Perſcn's 
Hands is de- 


viſed. 


temporal Matter, and therefore it is to be proved according to their 
Law by one Witneſs: But then we don't ſuffer them to determine 

touching the Validity of a Will of a Perſonal Eſtate, which every Body 
allows to be of Eccleſiaſtical Conuſance. But if the Spiritual Court 
do admit a Will, but yet will not give the Probate to the Executor, 
becauſe he can't give Security for a juſt Adminiſtration, it ſeems that 
a Mandamus will lie; and this was réſolved in the Caſe of the King 
and Sir Richard Raines, Mich. 10 M. in B. R. M. S. Rep. fo. 1. for tho 
they are to determine whether there be a Will or not, yet if there be 
a Will, the Executor has a Temporal Right, and they can't put any 
Terms upon him but what are mentioned in the Will; and therefore 
if they will not grant the Probate, where they admit there is an Exe- 
cutor, the Court will grant a Mandamus. 


If a Man gives Lands to be ſold for the Payment of Debts, and diſ- 
poſes of the Money to ſeveral Perſons, that can't be ſued for in the 
Eccleſiaſtical Court, but only in a Court of Equity, becauſe that is 
not a Legacy merely of Goods and Chattels, but it ariſes originally 
out of Lands and Tenements, and they have a Teſtamentary Juril- 
dition touching Chattels only. Hob. 365. Caſe 345. 2 Roll. 285. 
The Courts of Equity can hold Plea concerning a Legacy, and like- 
wife concerning the Deviſe of a Reſiduum, which is but a Legacy: 
They may in notorious Caſes declare a Legatee, that has obtained a 
Legacy by Fraud, to be Truſtee for another; as if the Drawer of a Will 
ſhould inſert his own Name, inſtead of the Name of a Legatee, no 
Doubt he would be Truſtee for the real Legatec. As to the Deviſe o 
* 1 | | Fog "2 IDO 
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the Reſiduum, nothing can be more clear; for ſince the Caſe of Fofter 
and Munt, 1 Fern. 473. wherever an Executor hath had a ſpecitick 
Legacy, he was looked upon as a Truſtee of the Reſiduum for the 
Relations, in a Courſe of Diſtribution; and no Body ever attacked 
theſe Decrees in Favour of the Relations, upon this Head of Argu- See 2 Vem: 
ment, that they were contrary to the Eccleſiaſtical Juriſdiction. a 
© But in all Caſes a Court of Equity muſt conſider what was the 
real Intent of the Teſtator; and they can't declare a Truſt according 
to their own Fancy, nor according to what the Teſtator ſhould have 
willed, for then they make the Will, and not the Teſtator ; but they 
may, according to the real Intention of the 'Teſtator, declare a Truſt 
upon ſuch Wills, altho' it be not contained in the Will itſelf, which 
is in theſe three Caſes. „ . 
Firſt, In the Caſe of a Fraud upon a Legatee, as before is men 
tioned. 3 e Moran Loren pry 
Secondly, Where the Words imply a Truſt for the Relations, as in 
the Caſe of a ſpecifick Deviſe to the Executors, and no Diſpoſition of 


the Reſiduum. F | #75 | 
Thirdly, In the Caſe of the Legatees promiſing the Teſtator to ſtand 
as a Truſtee for another. N 
And Nobody has thought that declaring a Truſt in theſe Caſes, is 
an Infringement upon the Eccleſiaſtical Juriſdiction. ot; 
N. B. This Cauſe was agreed; but if the Point of Juriſdiction had 


been, inſiſted on by the Executrix, my Lord Chief Baron Gilbert had 
prepared this Argument. 11 1 4 


6 John Edwards verſus Richard Hughs & al. 


HIS is an Action of Treſpaſs for taking away two Stcers. To On a cuſtom- | 
this the Defendants plead, That William Morgan was ſeiſed am, Pifrch, 
of the Manor of Brecon. in his Demeſne as of Fee; and that the ſaid Ganen for 
Villiam Morgan, and all thoſe whoſe Eſtate he had, had Time out not appear- 
Mind, within the ſaid Manor, a Court-Leet or View of Frankpledge _—_ : 
three Times a Year, big. on Monday next after the Cloſe of Eaſter, Court- Leet. 
on Monday next after the Feaſt of St. Michael, and on Monday next Of affeering 
after St. Hillary: That in the Manor there was a Cuſtom, that every ments, Sr. 
'Tenant of every Freehold Tenement within the ſaid Manor uſed and | 
ought to appear Perſonally, without any Notice or Summons, once in 
every Year, at one of the ſaid three Courts of View of Fran{pledge, 
ſo to be held; and if he did not appear at the two other Courts, then 
he was to pay the Steward for the Uſe of the Lord of the Manor an 
Eſſoin Penny for each of the two ſaid Courts for his Default; and 
that every ſuch Tenant not appearing at either of the ſaid three Courts, 
was to be amerced by the Steward for his Default 75. for each of the 
ſaid three Courts; and that every 'Tenant being lawfully ſummoned to 
appear and inquire, and preſent upon Oath all ſuch Matters as ought 
to be inquired into and preſented, and therein making Default, was to 
be amerced by the Steward for his 1 at 75. and that the — 
: H h h 0 


— — 4— Ts 


3 210 Term. J. Hill. 12 GEORGE I. in Exchequer. 


of the ſaid Manor, by the Warrant of the Steward, ſhould levy theſe 
Amerciaments by Diſtreſs and Sale of the Goods and Chattels of the 
„„ „ 557-7 2367 AH ot | 

And the Defendants farther ſay, that 7ohn Edwards then, and for 
three Years before, was a Tenant of a Freehold Tenement, and Re- 
ſident, and inhabiting within the ſaid Manor; and that there was a 
Court held on Monday next after the Cloſe of Eaſter, vis. upon the 
25th of April in the 6th of the King, and that the Plaintiff was law- 
fully ſummon'd to appear and to be put upon the Jury, to preſent all 
Things preſentable within the ſaid Manor; and that the Plaintiff did 
not appear, for which he was amerced by the Steward at 7 5. 

And that at the ſecond Court beld on Monday after Michaelmas, 
iz, the 3d of Offober in the 7th of the King, the Plaintiff was ſum- 


| mon'd to appear and be on the Jury, but did not, and for that De- 


Amercia- 
ments to be 
affeered. 


fault was amerced another 77. wy 

And that the third Court was held the Monday after Hillary, viz. 
the 16th of January in the 7th of the King; and that the Plaintiff 
was lawfully ſummoned to the ſaid Court to be on the Jury, and 


made Default, for which the Steward «ynerced him another 7 5. 


And becauſe he did not appear, and pay his Efloin Penny for his 


| Non-Appearance, according to Cuſtom, for this Default the Steward 


amerced him another 7s, Lai 
And for not paying his ſeveral Amerciaments, Haghes the Steward 
directed his Precept to John Pitchard, Thomas Loyd, Jahn Meredith 
and John Powell, which was delivered to them; by Virtue of which, 
they took the two Steers (in the Declaration mentioned) as a Diſtreſs, 
and levied. on the ſaid Steers the ſeveral Sums, amounting to 1 8 5. 
to the Uſe of William Morgan the ſaid Lord of the Manor, and ſold 


them to certain Perſons, to them unknown, for 5 J. as they lawfully 


might, and paid the ſaid 17. 8 5. to the Lord of the Manor, and 
were ready, and offered to pay the Overplus to the Plaintiff, which 
he refuſed to receive; which is the ſame Tranſgreſſion of which the 


Plaintiff complains. 


. - 


The Plaintiff replies, de Injuria ſua propria. 


To this the Defendant demurs. = | + 
The Queſtion in this Caſe is, Whether the Cuſtom is good 2 
And we are of Opinion that this Cuſtom is not good, for many 


Reaſons. 


Firſt, Becauſe this Amerciament is not affeered. 5 Uh 
By the Statute of Magna Charta, cap. 14. it is directed expreſly, 
that nulla pradifttarum Miſericordiarum ponatur niſi per Sacramentum 


roborum & Legalium hominum de vicineto. 


And by 27 Hen. VIII. c. 26. all Laws and Statutes in England are 


to run in Wales, © FI | 
And fo if this Cuſtom be againſt Magna Charta, it is as much abo- 
liſhed in Wales as tis in England. _ 
The Statute of Mag. Chart. was intended to take away all Fines and 
Amerciaments at the Will and Pleaſure of the Lord and his Steward, 
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and likewiſ all exceſſive Fi ines'and ads if they were never 
fo. certain. 

For before this Charter of Liberties the Lords uſed to ſet 1 
exceſſive and grievous Amerciaments on their Tenants, that under 
Pretence of ſuch Amerciaments, they uſed to ſeize the whole Profit of 
the Tenement which they had granted. 

To hinder this Oppreſſion, Magna Charta appoints that every 

Amerciament ſhould be affeered. 

This has been fo underſtood, that though a Court may award that 
the Party ſhall be amerced, yet the Quantity of the Amerciament is 

to be ſettled by the Aﬀeerors, and they are particularly ſworn to that 
Purpoſe. | 

And they are called Aﬀecrors, becauſe they do affere, or bring in 
the Quantity of the Amerciament. 

In a Court Baron, where the Suitors are Judges, the Homage may 

profeint the Defaults on ſmall Treſpaſſes within the Manor, but the 
Amerciaments mult be afterwards particularly affeered by the Aﬀeerors. 
Hob. 129. And Kitchen 153 ſays, That the Office of the Homage, and 
that of the Affeerors, are not to be confounded, 

The Homage are to preſent the little Offences and Treſpaſſes within 
the Manor, as Kitchen ſays; but the Affeerors are in Nature of Tru- 

ſtees, to ſettle the Quantity of the Amerciament. 

Indecd Hob. goes ſo far as to ſay that the Homage may ſet a Sum 
upon the Offence; but the Affeerors are then to mitigate it ſo, that 
mY Quantity of the Amerciament is totally to be ſettled by the Af- 

erors. 

And ſo in the Courts dos: where 1 were ordered 
either againſt plaintiff or Defendant, they were carried down to the 
Coroner, to be ſettled and affeered. 19.4] | 
In a Court-Leet, which was a Court of Revurd, if an Amerciament 
was impoſed, if it were affeered even by the Jury, and not ſworn by 
Affeerors appointed for that Purpoſe, it was a void Amerciament, and 
the Lord of the Leet could not maintain his Action for it. 3 Lev. 206. 

[is very reaſonable there ſhould be ſuch an — — for in 
this very Caſe tis very poſſible the Tenant might not have been ſum- 
moned, and that this might come to the Knowledge of the Affeerors, 
and that would be an Excuſe for this Default. 
Objection. This is an Amerciament in Nature of a Fine, and a Fine S If Fine 
may be ſet by the Court without any Affeerment. 8 

Anſwer, Tis true, a Fine may be ſet without Affeerment, becauſe the judge. 
it is out of the Statute of Mag. Churt. for the Statute of Mag. Chart. ee 
don't comprehend the Caſes where a Court of Juſtice may impriſon, Neg. Char = 
and where the Fine is ſet by Way of Mercy as a Ranſom and Pur- 
gation of the Offence; for the Statute was deſigned in Mercy to the 
Offenders, and not to hinder them from Mercy, and fo did not extend 
to Offences that might bo puniſhed by Impriſonment. 

So in all Breaches of the Peace, the Court may ſet a Fine. 

And ſo for all Contempts, becauſe the Court may impriſon. 

So a Steward of a Court-Leet may impoſe a reaſonable Fine for a 
Diſturbance committed zz facie Curie, which is Griefley's Caſe, 8 Co. Fo: 
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And ſo he may, if a Suitor will not be 8 on the Homage, be- 


_ cauſe in thoſe Caſes the Steward may impriſon, as is expreſly reſolved 


in Fitz. Abr. Tit. Leet, u. 4. Dalton Sher. 400. and when ſuch a Fine 


is impoſed, it becomes a Debt to the Lord, for which an Action ”" 
Debt lies. Cro. El. 581. 


Nobody can ſay that a Default FR not appearing in a Court-Leet is 
ſuch a Default 5 which a Steward may impriſon the Party, and ſo 
can t ſet a Fine as a Ranſom from Impriſonment. 

But it is ſaid, 'That this may be good by Cuſtom. Now as to the 


| Cuſtom, that is in the very Teeth of Mag. Chart. for it's a Cuſtom 


to amerce without Affeerment; and this Statute was made to abro- 
gate and aboliſh ſuch Cuſtoms. 
Secondly, Another Reaſon againſt this Cuſtom. is, that the Amer- 


| ciament is too exceſſive; it is not {alvo contenemento. 


Now if the Amerciament was ſo great as to ſweep away the whole 


Profits of the Freehold of the Offender, it was too great. 


As if he were a Soekman, and it extended to take away the Beaſts ; 


of his Plough. 


If he were a Military Man, and it extended to take away bis Arms. 
If he was a Merchant, if it extended to take away his Merchandize. 
If he were a Villein, if it took away his Cart or Wainage. 25 
All theſe Amerciaments were too grievous, and againſt the Statute 


of Magna Charta, which ſays, Liber homo non amercietur pro paruo 


delicto, niſi ſecundum modum illius delifti; & pro magno delitto ſe- 
cundum magnitudinem delicti ſalvo ſibi contenemento ſuo, & mercator 


' eodem modo ſakoa Merchandiza ſua, & villanus ulterins quam noſter 


eodem modo amercietur ſaloo homagio ſuo, & fi amercietur ſit in mi ſe- 
ricordia noſtra. 1 

And this makes an eſſential Difference between a Fine and an Amer- 
ciament; for the Amerciament-is to be ſet as that he may ſuſtain his 


Station, as Feudatory to his Lord; but the Caſe of a Fine has no 


Relation thereunto, for where the Offender is arriſnngd he can't 


ſuſtain: that Station. 


'This Caſe is among the Ade Delifa, ad as ſuch, there ſhould 


be only an Amerciament, and that reaſonable. - 


But according to the Cuſtom, it may happen that the Amerciament 
may ſweep away the whole Profit of the Tenement. | 

For a Man that has but a Rood of Land, or a Tenement of 55. per 
Ann, muſt be obliged to pay 1/. 8 f. for his Default. 

Lord Coke, in 2 If. fo. 28. expounds the Words of the Statute in 
ſuch a Manner, that the Amerciament muſt not deſtroy the Liveli- 
hood of the Offender : But ſuch Amerciaments as theſe, in ancient 


Times, would certainly have been thought very exorbitant, before the 


Quantity. of Money was ſo very much increaſed; and even at this 
Day the Fine would ſwallow the annual Profit of a ſmall Tenement. 

Thirdly, Another Reaſon againſt the Amerciament here is, that it 
admits of no Eſloin, to excuſe the Default. 

Now there are ſeveral Eſſoins, that excuſe even an Appearance at 
the King's Courts upon Demand; as the Eſſoin de malo lecti, de malo 
veniendi, de ſervitio regis, G. = 

4 ut 
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But here at this Court, if a Man were ſummoned. and were taken 
ill the Day before the Leet, or were ſent for into the Service of the 
King, this was to be no Excuſe, but immediately the Amerciament 
was to run upon him. 

Now this is perfectly againſt Reaſon, becauſe theſe Eſſoins ex- 

cuſe theſe Defaults; but here by this Cuſtom he is to be amerced, 
even where the Law excuſes his Non-Appearance. 

Fourthly, It is not ſecundum modum delicti, becauſe the Non-At- 

tendance of a poor Man, or Day-Labourer, is a lefs Fault than of 
a rich Man that has his Time to command. 

And the Statute was made on Purpoſe to proportion puniſhments 
to the Default; but this Cuſtom runs alike Upon all Defaults, ſmall 
and great. 

This is contrary to that known Rule, i. e. Regula peccatis que 
penas irrogat 4quas.. | 

Objeftion. But tho' they ſay that this can't be maintained as an 
Amerciament, yet it might begin by Tenure, and the Lord might 
ſettle what Sum he pleaſed, on making Default at his Leet, and 
then ſuch Sum ought not to be reckoned exceſſive, and ſubj ect to 
Affeerment, becauſe it was ſettled in the original Settlement of the 
Tenure. 

Anſcwer. Firſt this is pleaded as an Amerciament for a Default, 
and not as a Sum due by Tenure, and we muſt take it as it was 
pleaded, and not by any Imagination out of the Plea. 

Secondly, If it were due by Tenure, it muſt be laid upon the 
Lands and Tenements in Certain, and not perſonally upon the Te- 
nant, becauſe upon the Contingency it will be a Sum iſſuing out of 

the Lanas,” | 
| Thirdly, This could never grow into a Cuſtom, becauſe upon any 
Alienation of Part of the Lands, or any Diviſion of the ſame upon 
' Deſcent, the Sum muſt be divided, and could not remain the ſame 
intire and uniform Sum. 

'This was the Opinion of the Court, delivered by Lord Chief 

Baron Gilbert. 


Eaſt India Pee againſt Mathews Op rene 
the Eaſt In- 


HIS is an Pina exhibited by the Eaſt Iudia Company dia TO. 

againſt Thomas ' Mathews, on the Statute of 9 & 10 W. III. 
c. 44. and ſets forth, that the Defendant between the firſt of April 
1722 and firſt of Tune 1724, being a Subject of this Kingdom, and 
being neither Factor nor Agent, or Servant of the ſaid Company, or 
thereunto licenſed by the ſaid Company, nor having any lawful Autho- 
rity, did trade and traffick ad & in India Orientali, and divers other 
Places within the Limits, where none, except the ſaid Company, their 
Factors, Agents or Servants, or Perſons by them authorized, ought to 
exerciſe any Trade or Merchandize, and did acquire Goods to the Va- 
lue of 30001. in the Eaft Indies, and other Places within the Limits 
and Time aforeſaid, and the ſaid Goods did put on Board the Don 


Iii and 
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and Faney, which ſaid Shins with their Furniture, valued at 5000 
and with theſe Goods ſo put on Board, did trade, traffick and ad- 
venture; the Proceed and Effect of which was to the Amount of 
18888 for which Offence they claim the Forfeiture of the ſaid 
Ships, and all the Proceed and Effects of the ſame, and alſo the Sum 
of 60 J. being double the Value of the Goods. 

To this Information the Defendant pleaded Not guilty, as it was 
tried, and a ſpecial Verdict was found. 

That on the 2 zd of Januaty 1720, the Defendant Thomas was ap- 
pointed Commander of a Ship called the Lyon Man of Mar, and 


three other Ships which were ſent out for the Security of the Trade 
of the Eaſt India Company from Pirates, and for that Purpoſe the 
Defendant received ſeveral Inſtructions from the Lords of the Admi- 
ralty, and among other Things, that he ſhould take Care that neither 


himſelf, nor any of the Officers in Company, belonging to any of 
his Majeſty's Ships under his Command, ſhould take on Board any 
Goods or Merchandizes upon any Pretence whatſoever, (Gold and 


Silver only excepted) as he and they ſhould anſwer the ſame at their 
Peril; and that on the Receipt of theſe Inſtructions the ſaid Defendant 


failed from England for the Eaft Indies in the ſaid Man of War, 


called the Lyon, and on the zoth of March 1721 arrived there, and 


that after his Arrival, being 1 Factor, Agent nor Servant unto 
the ſaid Company, nor being thereto licenſed by the ſaid Company, 
he did trade with the ſaid Ship at the Eaſt js and other Places 
within the Limits, in the Information mentioned, from Port to Port 


and from Place to Place, and acquired Goods to the Value of 13,676 J. 
1175-64. and that the ſaid Goods were ſhipped on Board the LY 


Man of War (Value 20) within the Limits aforeſaid ; and whether 
this is within the Act is the Queſtion.  _ 

In order to conſider this Caſe, it will be proper to lock into the 
State of Things at the Time of making this Act. 5 

There was then an old Eaſt India Company incorporated. by 
Charter, but the Charter of the Crown could not exclude any = 
fon to and from the Eaft Indies; for nothing can exclude the Subject 
from Trade but an Act of Parliament. 

The Crown, at the Time of making the Act, had Occaſion for two 
Millions of Money for carrying on the War, and the Act is a Plan 
for raiſing that Sum in this Manner... 

Books are to be laid open to Subſcribers for raiſing theſe two Mil- 
lions, and every ſubſcribing Perſon, both Subject and Foreigner, is to 
have an Annuity of 6 J. per Cent. and a F . is ſettled. 

Beſides, ſuch ſubſcribing Perſons have a Right to Trade, within 


certain Limits, excluſive of all others, from the Cape of Good Hope 


to the Streights of Magellan ; ſo that the new Right, purchaſed by 


Subſcription in purſuance of the Act, is a Right to exclude every un- 
ſubſcribing Perſon. 


'Thoſe that have argued for the Defendant, do admit, that the 
Power of trading to and from the Limits is taken away from all un- 
ſubſcribing Perſons, but ſay that the Right of trading Coaſt-ways 


1 within 
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within the Limits, is not taken away by this Act, that is a Cn ſus 

Omi ſſſus, and not within the Law; ſo that if a Man does not paſs the 
Limits, or tranſport any Wares, Commodities, Coin or Bullion from 
a Place -out of the Limits to a Place within the Limits, he is not 
within the Letter of the Law. FEI ; 5 

If it were fo, that the Coaſt Trade were a Caſns OImiſſus and out 
of the Letter of the Law, I could not conſtrue it to be within the In- 
tent, for that were to torture a Penal Law, by excluding it in Point of 
Conſtruction; and if there be a Caſus Omi ſſus, the Parties concerned 
in Intereſt had better apply to Parliament, which are ſitting every 
Year, than for the Judges to ſtretch the Law in Point of Conſtruction. 
So that the Queſtion is reduced to this, Whether the Coaſt- ways 
Trade is within the Letter of the Law? e . - 
No plainly the 61ſt Section does grant a Coaſtman's Trade to the 

Subſcribers, as well as a Trade to and from the Limits; for it is, that 

they ſhall freely traffick, and uſe the Trade of Merchandize, in ſuch 

Places, and by ſuch Ways and Paſlages, as are already frequented, 
found out or diſcovered, or which hereafter ſhall be found out or dis- 
covered, and as they ſeverally ſhall eſteem and take to be fitteſt or 

beſt for them, into and from the Eaſt Indies, in the Countries and 
Parts of Aſia and Africa, and into and from the Iſlands, Ports, Ha- 

vens, Cities, Creeks, Towns and Places of 4/{za, Africa and America, 
or any of them beyond the Cape of Bona eſperauga to the Streight 
of Magellan, where any Trade or Traffick of Merchandize is, or 
may be uſed or had, and to and from every of them. Ky 

Indeed if there were no more in the Act than this Grant, it would 

have given them no more than what they had as Subjects originally, 
and before the making of the Act; for they had a Power of trading 
to and from the Limits, and likewiſe a Power of trading Coaſt-ways; 

ſo this Cafe is only Preparatory to the 81 Clauſe, which runs thus: 

Ihat ſuch Perſons or Corporations as in Purſuance of this Act ſhall 
have a Right and Power to trade to the Faft Indies, and other the 

Parts aforeſaid, according to ſuch Proviſions, Proportions and Reſtric- 
tions, as are in this Act contained, and ſubje& to the Condition or 
Power of Redemption beforementioned, from and after the Date of the 

ſaid 29th of October 1689, ſhall have, (ſell) uſe and enjoy the whole 
and ſole Trade and Traffick, and the only Liberty, Uſe and Privilege of 
trading, trafficking or exerciſing the Trade or Buſineſs of Merchandize 
to and from the Eaſt Indies, and other the Parts aforeſaid, according to 

ſuch Proviſions, 212. to and from all the Iſlands, Ports, Havens, Cities, 

_ 'Towns and Places within the Limits aforeſaid, or any of them, as ſhall 
after the ſaid 29th of Oober 1698 be viſited, frequented or haunted 
by any other of the Subjects of his Majeſty, his Heirs or Succeſſors, 

during ſuch Time as the Benefit of Trade hereby given, or intended to 

be given to the Subſcribers or others, as aforeſaid, ought to continue 
by Virtue of this Act. And if any the Subjects of his Majeſty, his 
Heirs or Succeſſors, of what Degree or Quality ſoever they be, other 
than ſuch as may lawfully go and trade to the Eaſt Indies, or other the 
Parts aforeſaid, by Virtue of this Act, and their Factors, Agents or 


Servants 
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1 Servants reſpectively ris hall be em pidbyrdd according to the true 

58 Meaning hereof, ſhall directly or indirectly viſit, haunt, frequent, 

= | trade, traffick, or adventure into or fiom the ſaid Faſt Indies, or 

other the Parts beforementioned, contrary to the true Meaning thereof, 

=: | all and every ſuch Offender and Offenders ſhall incur the Forfeiture 

| and Loſs of all the Ships and Veſſels which ſhall be imployed in ſuch 

i . Trade, with the Guns, Tackle, Apparel, and Furniture thereunto 

. | belonging; and alſo all the Goods and Merchandize laden thereupon, 

1 and all the Procced and Effects of the ſame; and alfo double the Va- 

1 lue thereof, og. one fourth Part thereof to ſuch Perſon or Perſons 
as will foize, inform, or ſue for the ſame, to be recovered in any 

Court of Record as aforeſaid ; and the other three fourth Parts to 
the ſaid general Socicty, until, Gc: as aforeſaid ; and after the erect- 
ing (uniting) thereof, if any ſuch be, then to the Uſe of the ſaid 
Company- without Account, the Charges of Proſecution being born 
by the ſaid Society or Company. 

If the 61ſt Clauſe had ſtood alone without the il it would have 
been no Grant at all; for the 61ſt would have granted no more than 
that which all Subjects had before the Making the Act; but the 81ſt 
is the effectual Clauſe which excludes all other Subjects, in as large 

Terms as the 61ſt Clauſe grants the whole and ſole Trade to and 
from the Eaſt Indies, and to and from all the Iſlands, Ports, Havens, 
Cities, Towns and Places within the Limits; and then came the Words 
which inflict the Penalty, which ſay, That if any Perſon, of what 
Degree or Quality ſoever, ſhall directly or indirectſy viſit, haunt, fre- 
quent, trade, traffickx, or adventure to and from the Eaſt Indies, or 
other Parts zforementioned, contrary to the true Intent and Mean- 
ing thereof, they ſhall incur the Porteiture, (5c. 

So that the Words of the Law do as well extend to the Trading 
within the Limits, as to and from, the Limits : For trade, traffick and 

0 adventure to and from the Eaſt Indies, and other Parts aforemen- 
| tioned, are relative Words, and relate to any Iſland, Port, Haven, 
City, Town or Place within the Limits. 

1 cannot fee how plainer Words could have been made Uſe of, 
both to grant a Coaſt-ways Trade to the Subſcribers, and to exclude 
all other Subjects from it. And indeed the Grant would have been 

nothing if the Excluſion had not been equal and parallel to the 
Grant; for the Subſcribers would have no more than they had before, 
if all other Subjects had not been excluded; and ſo it was neceſlary 
to pen the excluſive Clauſe in theſe ſtrong T erms, in order to make 
the Grant itſelf any Way effectual. 

| There is another Clauſe that manifeſts the ſame Intent ; 1 cannot 

| ſay it makes it plainer, for no Words could, I think, be plainer, and 

q that is Clauſe 83. Provided alſo, and be it enacted by the Authority 

| aforeſaid, That nothing in this Act ſhall extend, or be conſtrued to 
| extend, to hinder and reſtrain the Governor and Company of Mer- 
chants in London, trading into the Eaſt Indies, to continue to Trade 

= within the Limits aforeſaid, until the 29th of December 1701, any 

1 Thing in this Act contained to the contrary notwithſtanding. 
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By this Clauſe it is plain, That the old Eaſ India Company were 
excluded from a Coaſt- ways Trade after the Time appointed; for 
though they had a Settlement under the King's Charter, and bad Ef- 

fects in the Eaſt Indies, yet they could not make any Advantage of 

the Effects after the Time limite. 

And if the Act excluded them from a Coaſt- ways Trade, to be 
ſure it muſt be deſigned to exclude all other Perſons whatſoever. 

Thoſe that argue for the Defendant argue from the intermediate 
Clauſes between the 61ſt and 8 iſt. And they ſay that every Perſon 

that ſubſcribes 100 J. ſhall have Power to ſell 100 J. in Goods, Wares 
and Commodities, or Coin, within the Limits. 

This is the 61ſt Clauſe; and indeed all the reſt of the Clauſes go 
upon the Suppoſition, that any Perſon that would Trade to the Eaſt 

Indies would freight his Ship with Commodities, and not go out 

empty to carry on a Coaſt-ways Trade: For no Man in his Wits, 
that ever traded to the Eaſt Indies, would carry on a Trade in ſuch 
Manner; for that would be to loſe the Profits of his outward Voyage. 
But certainly any ſubſcribing Perſon, | that had carried out 1001. 
might make the beſt of it by a Coaſt- ways Trade: For otherwiſe, 
if he had not found a Market for the Commodities at one Haven or 

Port, he could not carry them to another. For if the Act were in- 
terpreted, that the Subſcriber was to carry the Commodities from a 
Terminus a quo without the Limits, to a Terminus ad quem with- 
in the Limits; and that was the whole Power given to the Sub- 
ſeribers; then if a Subſcriber could not find a Market in one Port, 
he could not carry them to another; it would be the moſt abſurd 
Conſtruction of the Act that could be. e 
So if a Subſcriber of 100 J. had carried out a Cargo of that Value 
from a Place out of the Limit, and within the Limit the Ship ſhould 
meet with a Storm, and it were neceſſary to lighten the Ship by 
throwing the Cargo over board, no Man will ſay but that he may 
take in Goods to freight, or take up Goods on Credit to the Value of 

100 J. that any Perſon might do before the Act, and the Subſcribers 
too had the ſame Power and Liberty of the Act made. P 

And whatever Power the Subſcribers had after the Act, they were 
by the Act to have and enjoy the ſame, excluſive of all other. For 
if a Subſcriber might carry on a Coaſt-ways Trade, as they that ar- 
gue for the Defendant muſt admit, he muſt by the 81ſt Clauſe en- 
joy it ſole and ſeparate, and excluſive of any unſubſcribing Subject. 

Indeed the 61ſt Section, that begins to ſettle the Proportions, ſays, 
That Perſons ſubſcribing ſhall not ſhip, lade, or put on Board, to 
or for the Eaſt Indies, or other Parts within the Limits aforeſaid, 
from England or any other Country or Place whatſoever, any Goods 
of greater Value than as in the Act is expreſſed, vg. That he that 
has ſubſcribed 100 J. ſhall and may ſhip, lade, and put on Board yearly 
for the ſaid Eaſ Indies, or Parts within the Limits aforeſaid, Goods, 
Wares and Merchandizes that ſhall amount to the Value of 100 J. fo 
that tho in this Clauſe the Terminus ad quem is the Faſt Indies, or a 
Place within the Limits, yet the Terminus a quo is England, or any 
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can t induce a Conſequence that the Coaſt. u 
the Act, ſince it is within the expreſs Letter 


5 S 


Ceumtey evg mhiets eomprehetids « all) Places, either within 


the Limits ot without. Mao nn 


So when tho Oath is limited in the 6 th use, they are to * 


a greater Value than ſuch as tfiey may lawfully ſends. 
Hefte the Terminut a quo is left at large; for the Goods may be 
ſhipped from any Country, cither within the Limits or without. 


not to ſhip, or (cauſe; to be ſent from England, or ah other Coun-- 
try, to the Eaſ Indies, or other Places 5 in the Limits, any: Goods, 


So that the penning of theſo Clauſes does comprehend a Conſi-ways 


Trade, as well the Trade from Places without the Limits, as to 


comptebend all Sorts of Trade whatſoever. 
" Indeed the 66th Claucb fas,” That every Perſon that Wall, nd 
any Goods to the Eaſt Indies, or other Patts within the Limits, ſhall 


enter the Quantity and Value of ſuch n in a Os cane 
the Name of the Ship and Commander. 


Now 'tis argued, That no Subſcriber W "Bs on a .Coali-mays 
'T rade, becauſe he could not be able to make theſe Entries. 


Indeed the Law is here adapted to the common Manner of the 


Law does not ſuppoſe any Thing ſo abſurd, as "that ae loſe 
the Profit of his outward-bound Voyage. 


But there is no Doubt, that if any Perforubad by Storms loſt the 


1 within ; and the Termini # quo is left at large, that it may 


Trade; fot no Subſcriber that was fitting out a Ship, would carry 
her out empty to the Baſt Indies, in order to freight her there. The 


Cargo of his Ship, he migbt take Goods to freight, to the Value of 


his Subſcription, within the Limits; and if he enter ſuch Goods ex 
poſt facto, he would be within the Equi ity of the Law: For the Sta- 
tute does not put any Caſes upon particular Accidents; but the Re- 


gulation of the Proportion is adapted to the general Courſe of Trade; 
that is, to carry out Goods to the Sa Ladies, and not moerly to 
take in Goods to freight there. 

But the Regulation of Subſcribers in this Manner, by theſe Entries, 
s Trade is not within 


the Law as aforeſaid. 
And if 4 Man were to Trae w. with Goods, to the Value of 100]. 
from à Place without the Limits to a Place within the Limits, he 


muſt be obliged to unload at ſome one Place, to make his Market 
there, in Caſe the Subſcriber was excluded from making the d ſt of 


his 1 00 J. by a Coalt-ways Trade within the Limits, 


From all which it is plain, that the fole Coaſt-ways Trade is by 
this Act ſold to the Sublcribets, as well as the Trade to and from 
the Eaſt Indies. 

It has been likewiſe argued 1 the Defendant. that 12 Car. cap. 18. 
concerning Navigation, is of as large Extent as the Act; and yet it 
did not comprehend a Coaſt- ways Trade. That no Goods or Com- 
modities whatſoever, ſhall be imported into, or exported out of any 
Lands, Iſlands, Plantations or Tetritories, but in Eugliſt- built Sp: 

and whereof the Maſter and three fourth Parts are Eugliſb. 

This Act did not comprehend the Coaſt-ways Trade; for 7 


| 77. 3. c. 23. was forced to = enacted to prevent this Abuſe in a py 


5 ways 
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ways Trade; which enacts That no Goods hall be exported or im- 


ported into any 8 lace in ther Colonies gar yes ea but 
in B. Eg built 50 p. un 


110. Mut: Je; n.1 die a of x) 
But the Anſwer is very plain; for erde 12 Car: did not compre- 
hend a Coaſt-ways Trade of the Plantations; for the Goods were 


carried from one Port to another, within the ſame. Plantation, and 
though the Goods are 1 import ted und exported, yet they: are not ex- 
Ported from the Plantations 


ny Goods are carried from: Portſmouth to Bondun, Coaſt ways, 3 
chough the Goods are en and impor . they are not eK e 
ported from E ee 267 mi! FE. aq; wal 

"oo the Wor eat in the Statute, i is a general Narbe: 2 And bas 
Wend Goods are carried there, from one Port: to tb Jet they” 
are not exported from the Plantations. 

But there is no arguing from the Words of one Statate to another, 

7 unlifache! Words were exactly the ſame, becauſe the Naa of 
the Words. will alter the Senſe and Intent of the Law. 
And it is not right Reaſoning to ſay, That becauſo (as) the 12 "WB is 
fo penn d, as not ta prohibit a Coaſtways Trade, in Foreign- built Ships, 
within the Plantations! that fo the 9 & 10 . z. does not give a ſole 
Coaſt- ways Trade to the Subſcribers within the Limits, where the Lan- 
guage, the Penning, the Senſe and Signification of the Words, and In- 
tent of the Statute, is perfectly different; for no Subject by the Act is 
directly or indirectly to vifit, haunt, frequent, trade, traffick, or adven- 
ture, into ar from the ſaid Eaſt Indies, or other the Parts aforemention d. 

As the Words are not the ſame in any Ny fo there is: no Si- 

militude between them. 


The Statute of rn reſpoſts the Thing; ; this Statute roſpeſs the 
Perſon. v1 

It is penned 3 in as frond. a Language 48 1 think is poſſible to be 
uſed, to forbid all Subjects all Manner of Trading en, the Limits. 
There is no Ambiguity in the Words. 


I don't ſee how they can be tortured, or reproſented i in any Man- 
ner, to let a Subject 10 a Coaſtways Trade. 


The ſole Trade is granted to the Subſcribers; they are. to execute 
it in the Manner they think proper. 


The Subſoribers before the making of this Statute bad a Right to 
Trade Coaſt-wayͤs. 

By their Subſeription, in Purſuance of this Statute, They! have the 
| fole Right of 'Trading Coaſt-ways, and excluding all others ; fo that 
which was before the general Right of all ih ren: became the 

Property of the Subſcribers by this Ack. 


: e the Law granted to them, it excluded all other Perſons 

rom it. 

And the excluſive Words are penned. in the nigh forcible Manner, 
and in the moſt ſigniſicant Language, to excluge all other Subjects 
from Trading within the Limits. 

And it is bigbly probable, that this Act of che Eaſt India Compa- 
ny being made after the 7 © 8 V. z. which makes Uſe of theſe Words, 

That they ſhall not carry Goods from one Port or Place to another 


Port 
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thought it enough to ſay in general, that no Subject ſhould carry 

Goods within the Limits, but into or from any-Creck, Haben, Port, 

or City within the ſame. Par 0 king e ar an oth on 
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XA ond, It is truly ſaid, Phat this is a Matter that very much 
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Mr.Strange's 
Argument in 


the Exchequer, V CONCE as the Crown: in Point of Revenue; and that your Lord- 


Jan. 2%, te ſbips Will at all Times, and upon all Occaſions, take a particular Care 

Deleadants of the Prerogative of the, Crown : But I humbly hope I may be ad- 
maiitted to obſetve at the ſame Time, that this is a Caſe too wherein 
the Property of all the Subjects of England is very highly affected; 

for I am bold to ſay, that if the Practice which is now contended for 


be allowed to prevail, no Man can be ſafe in tranſacting with another, 


— 


who has any Tbing to do with the Money of the Crown. 
My Lord, the Caſe: has been fairly opened by Mr. Boothe, as i 
ſtands vpon the Record; and as to the Objection, that we are im- 
proper to take Advantage of Antedating the Extent upon a Plea, as 
averting againſt the Record, which imports it to have iſſued on the 
6th of July, I muſt own I am a little ſurprized to find that Matter 
ſo ſtrongly inſiſted on, after what has already paſſed in this Cauſe. 
It is in the Memory of every Body who attends this Court, how 
much we preſſed to have this Writ ſuperſeded, as a Writ that had ir- 
regularly iſſued; and we then offered the Diſtinction between an erro- 
neous and an irregular Proceeding; that the one may be taken Advan- 
tage of by a Writ of Etror, or by Plea; and that the other depended 
upon the Practice of the Court, and was proper to be redreſſed at my 
Motion; but the Court being of Opinion that we might have Advan- 
tage · of this Matter on a Plea, we acquicſced accordingly : And ha- 
ving now pleaded it, in Conſequence of that Opinion, it is very ex- 
traordinary now to ſee how the Argument is turned upon us. On 
the other Side, when we moved on the Irregularity, we were told by 
them, It was a Matter we might have the Advantage of by Plea; and 
now we have pleaded it, they object againſt it for that very Reaſon. 
My Lord, in Laut. 332. 1 Leo. 173. 1 Sid. 273. there are In- 
ſtances of theſe Averments, that Writs did not Iſſue till a Day ſubſe- 
quent to the Teſte, I can't ſay the Judgment of the Court is either 
Way. upon theſe Caſes; but ſince in this Caſe the Court have already 
given their Opinion, that this was a Matter pleadable, I don't think 
myſelf any otherways concerned to anſwer this Objetion. — 

If Irightly apprehend, the Deſign of the Court, in refuſiug to relieve. 
us on a Motion, was in Order for a more ſolemn Determination of a 
Point of this prodigious Conſequence ; and ſinco this was a Method not 
invented by us, but preſcribed by the Court, in Order to bring that 
Point upon the Stage, I little e to hear a Matter of Form inſiſt- 
ed on, when I apprehended we ſhould be confined to the Merits of the 
Queſtion; and as it was brought before the Court upon Record with 
5 | | r that 
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that only View we muſt rely upon the Juſtice of the Court, that we 
ſhall ſuffer no Prejudice by the putting this Queſtion into the one or 
the other Method of Determination. . 
Taking it too for granted, that we are properly before the Court 
on this Plea, I ſhall beg Leave to offer, That Mr. Attorney having 
demurred to the Plea, he has thereby admitted all the Facts contained 
in our Plea, vig. That in Reality the Extent did not iſſue till the 5th 
of October; before which there had been a regular Commiſſion of 
Bankruptcy and Aſſignment. And that this is a Bar to the Extent, 
appears from Capel's Caſe, 2 Show. 48 0. where a prior Commiſſion of 
Bankruptcy and Aſſignment was held a good Plea to the Extent. 
So 2 Ro. Ab. 158. G. 2. where a Subject extended Lands and Goods, 
and after Seiſure, but before a Liberate, there came a Prerogative 
Writ, and which had Place, becauſe there was not an actual Libe- 
rate: But in that Caſe it is not pretended it would have avoided the 


Subject's Extent, in caſe there had been a compleat Execution, as 


in Dy. 61. DE BS 
That theſe Writs iſſued, teſted in the Vacation, is a Fact Nobody 
will deny. Your Lordſhips Records afford us a thouſand Inſtances of 


that Nature, and none of them bear Teſt before the Fiat, except in 


one only Inſtance, which I ſhall account for by and by. That in 
Capels Caſe was Teſted the 24th of December, which mult neceſſarily 
be out of Term. Ev vs = 9585 
But then it is objected, That the Subjects Execution bears Teſt the 
laſt Day of the preceding Term, and that at Common Law the Goods 
were bound from that Time; and why then, ſay they, ſhould the 
Crown be in a worſe Condition than the Subject? eſpecially ſince it 
muſt be admitted, that the Crown is not bound by the Statute of 
jj w OUT 5 

Jo this J anſwer, That there is a very material Difference between 
the Caſe of the Crown and that of the Subject. The Subject, it is 
true, has his Writ Teſted the laſt Day of the preceding Term, becauſe 
he has run through the whole Courſe of a judicial Proceeding ; and 


The Crown 
not bound by 
the Statute of 
F rauds;, Sc. 


his Cauſe was ripe for Execution at that Time, and he can have no 


Proceſs teſted out of the Term: Whereas the King, by his Preroga- 
tive, may have Execution awarded out of Term, and that in the firſt 
Inſtance; and if he has an immediate Execution upon that Award, 
he is not in a worſe Condition than the Subject, nay, he is in a much 
better; for the Subject muſt ſtay till the next Term, if his Cauſe was 
not ripe for Execution. N . 

And this differs it from the Caſe of a Certiorari, made out in Vaca- 
tion, teſted the laſt Day of the preceding Term, when there is a Ne- 
ceſſity to teſt it in Term-Time, it not being a Prerogative Writ: And, 


beſides, it is of no Conſequence in the Caſe of a Certiorari, which 


removes all Orders, though after the Tefte, ſo as they be before the 

Return. 
And I take the true Reaſon why this is not provided againſt by the 
Statute of Frauds, is, that it was not a Practice ſo much as thought of 
at that Time: It was certainly a Caſe within equal Miſchief, No 
Doubt but there have been many Occaſtons to antedate Extents before 
| | Ss this; 


F 

| - 
n 
* 

4 

0 

[ 

| 


o 
o 
— — —— * — = — 
— r ˙ ä ̃ —Üf roo oo 2 — — 
— 


4 = p — ew? —— — 
8 * AA. _ 4 = IM. 1 2 FI . 1 dt. AA r 


Conſequence of it. 


222 Term. G Hill. 12 GEORGE IL. in Exchequer. 


this; and the never doing it till now, is, according to Littleton, a 
ſtrong Argument againſt the Legality of doing it at all. Capel's Cafe 
cited before, was 2 Fac. 2. and even then there was no 'Thought that 


it might have been teſted backwards, ſo as to over reach the Aſſign- 


ment; though every Body knows Matters of Prerogative went very 
high at that Time. And as this is a Novelty in Law and Practice, 
I beg Leave, in the next Place, to conſider a little what will be the 


a 


The Goods will, without Queſtion, in the Caſe of the Crown, be 


bound from the Award of the Execution, according to Sir Gerard 


Fleetwood's Caſe, 8 Co. 171, Now the Award of Execution is in 
Point of Time the Teſt of the Writ : So that all "Tranſactions by the 


Bankrupt, all Sales bond fide, for a valuable Conſideration, and all 
Payments by them made in the Way of Trade, between the 6th of 


July and the 3d of December, will be avoided, which will introduce 


great Confuſion. Ps £1441 5 
By Law the King's Execution relates, as to Land, to the Time of 
becoming in Debt to the King; and as to Goods, from the Award of 


Execution; but by this Means it muſt, as to Goods, be made to re- 


late to a Time precedent, even to the being in Debt; for a Debt may 
be contracted in the Vacation: So that the Execution, according to 
this new Practice, ſhall iſſue before any Debt; whereas the Proceſs is 
to be awarded for the Debt, and muſt recite the Bond entered into 
to the Crown. In this Caſe indeed it was fovr Days old at the Teſt 
of the Writ: But what an Abſurdity will it be, if it ſhould happen to 
bear Date after the Term, which may be the Caſe? It has been 


thought a little hard to make it relate as to Lands, to the being in 
Debt, which Debt could not appear to a Purchaſer; but it will be much 
harder, if it be ſuffered to relate to a Time before the being in Debt. 


My Lord, the Practice of every Court is the Law of that Court; 


| and it has been ſo ſtrictly adhered to, that in the Caſe of Bewdly, 


a Practice of ſeven Years only was allowed to prevail againſt the 
expreſs Words of an Act of Parliament. . 
I would too conſider this Writ, in the next Place, upon the Prac- 


| tice. And the 33 H. 8. c. 39. ſect. 35. that Act ſays, That the King's 
Proceſs ſhall be preferred, and he firſt ſhall have Execution: So al- 


ways that the King's ſaid Suit be taken and commenced, or Proceſs 
awarded for the ſaid Debt, at the Suit of the King, before Judgment 
given for the ſaid other Perſon. 1 . bi | 
Upon this Act, I take it, the Suit muſt be ſaid to be then taken and 
commenced, when the firſt Step is made towards the Proceeding to Exe- 
cution. Now the firſt Step to be taken, is to procure the Fiat of a 
Baron; and then it is in Fact that the Proceſs is awarded: So upon the 
Foot of the Act of Parliament this was not a Suit taken or commenced, 


or a Proceſs awarded, till the Aſſignment of the Defendant had taken 


Place. The Court will, I apprehend, take Notice of its own Practice: 


And therefore ſince it appears upon the Record that there was no Hat 
till the 5th of October, the Court will take Notice that ſuch a Writ as 


this could not iſſue according to the Courſe of the Court; and then, 
whether we can be admitted to ſay, that in Fact it iſſued at a Day 
I ſubſe- 
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ſubſequent to the Teſt, will not be material, ſince it appears to the 
Court to be ſo, without our Averment. 1 | . 
My Lord, I did mention before that there had. been one Inſtance 
of antedating an Extent, and that it was the Caſe of the Attorney 
General, and quaſhed in 1713. There the Fiat was the 24th of Fe- 
bruary, and the Writ taken out upon it was'Teſted the laſt Day of the 
preceding Term, which was the 12th of February; and after great 
Conſideration, and Search of Precedents, that Writ was ſet aſide on 
Account of the Novelty and Conſequences of ſuch a Practice. 
So that as to Precedents, your Lordſhip will conſider how the Caſe 
ſtands with Regard to them : Here is a new Sort of Writ taken out, 
and the only Inſtance of ſuch a Writ is an Inſtance wherein it was ſet 
aſide; they who would introduce this Practice are to juſtify it by Pre- 
cedents, and we ſay there are none on that Side, but that every Ex- 
tent which bears Teſt in Vacation, is a ſtrong Precedent in our Favour, 
ſince if it might have been teſted in the precedent Term, it is impoſ- 
ible to think ſo great an Advantage would not be taken by ſuch 
learned and eminent Men as are employed for the Crown. 

If this be a Prerogative, it is like all others, to be proved by Uſage; 
and that there is no Pretence of Uſage to ſupport it, is clear. If the 
Crown has engaged by Magna Charta not to run upon the Subject, 

_ rift per Legem terre, let them ſhew us the Lex terre, by which this 
extraordinary Proceeding is to be warranted, 

My Lord, There having been ſo great an Alteration in this Court 

ſince the Time of the Motion, it may not be improper to mention 
what ſeemed to be the Opinion of the Court, as to the Merits of this 
Queſtion. The Lord Chief Barons Bury and Montague were both of 
Opinion the Writ was illegal, and would have ſuſpended it; Price 
and Page indeed were for having it pleaded : But I did not obſerve, 
that the Opinion of either of them was, that the Writ was right. 

My Lord, I humbly apprehend your Lordſhip will conſider this 

Extent on the Foot it ſtood on the 6th of Faly, when the Bond was 
but four Days old; and if at that Time there was no Ground for this 
Procceding, ſurely it is not to be ſupported by Matter ex poſt facto, 
buy a mere Relation or Fiction of Law, without Precedent, to deveſt 
a Right which has been once legally veſted. | . 
For this Purpoſe I beg Leave to mention a Caſe that was in B. R. 
Trin. 4 Geo. I. Waring and Dewberry : There a Landlord, who had 
Rent due to him, died Inteſtate ; after which the Plaintift in Action 
ſued out Execution againſt the Defendant, who was Tenant, and levied 
the Debt upon him; after this Adminiſtration was committed to J. S. 
who thereupon came into the Court, and moved for a Rule on the She- 
riff, to pay him a Year's Rent out of the levied Monies, purſuant to the 
8 Ann. c. 17. urging, that tho' he was no Adminiſtrator at the Time 
of ſerving the Execution, yet as ſoon as the Adminiſtration was com- 
mitted, it had Relation to the Death of the Inteſtate, and he might 
bring 'Trover for Goods taken between the Death of the Inteſtate and 
Commiſſion of the Adminiſtration: But the Court held, that Relations, 
which are but Fictions of Law, ſhould never deveſt any Right 1.4. 
veſted 
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veſted in another, between the Death of the Inteſtate and the Com- 
miſſion of Adminiſtration ; and the Plaintiff in the Action having duly 
ſerved his Execution before the Adminiſtrator had a Right to demand 
his Rent, it was not reaſonable the Plaintiff ſhould be defeated by any 
Relation whatſoever. They did not, in that Caſe, deny the Autho- 
rities which give the Adminiſtrator Trover by Relation; but went on 
a Diſtinction, that will govern this Caſe, between Relations that are to 
defeat lawful Acts, and ſuch as are to puniſh thoſe that are unlawful. 

An Objection was taken, that we ſhould not have Oyer of tho firſt 
Writ ; but if your Lordſhip pleaſes to caſt your Eye upon the Writ 
itſelf, you will find it is indorſed upon it, and made Part of the Re- 
cord in the Caſe; it is marked at the Bottom of the Writ. But they 
were ſo ſenſible of the Abſurdity of the Hat in Odtober for a Writ 
that iſſued in July, that in this particular Inſtance they have deviated 
from the common Form, and have modeſtly indorſed it upon the 
Back of the Writ. ee 225 9915 . 
The Traverſe is objected to, That it is to put the Matter of Law 
in Iſſue. But furely that is no new Thing: Where Matter of Fact 
and Matter of Law are intermixed, it was neceſſary to put the Matter 
of Bankruptcy and the Aſſignment in Iſſue; and as we pleaded to the 
Inquiſition, we muſt traverſe that which is the Point of it. | | 

| Upon the whole too it is certain that his Majeſty has many great 
and valuable Privileges and Prerogatives, and may he live long to 
enjoy them in their full Extent ; our own Experience of the Hap- 
pineſs of his Government may aſſure us, that he himſelf deſigns only 
to make the Law of the Land the Meaſure of his Actions: And it is 
a Pleaſure to obſerve, that this ſingle Attempt to ſtretch his Preroga- 
tive beyond its Bounds, proceeds only from a private Diſpute between 
two Co-Obligors in the ſame Bond to the Crown, and wherein twas 
neceſſary to make Uſe of his Majeſty's Name, though he is not con- 
cerned in Intereſt. It is one Article of the Bill of Rights, that the late 
King James had, under Pretence of Prerogative, levied Money on 
his Subjects in other Manner than was warranted by the Laws of the 
Land; and yet it does not appear that the Practice now ſet up was 
attempted even in that Reign: And I am ſure that we now live in 
Times ſo much happier than thoſe, that it will be ſufficient to con- 
fute this Doctrine, if we only ſhew, as 1 have already done, that 
this is an unprecedented Attempt to ſtretch the Prerogative of the 
Crown to the Subverſion of the Liberties and Properties of the Subjedt. 


Bridges contra Mitchell. 
Where 20 A was for an Account by Plaintiff, a Merchant, againſt the De- 
* Ac- fendant another Merchant, who was his Partner. The Defen- 
bars Accounts dant pleads, That the Dealings, concerning which the Plaintiff prays 
between Mer- an Account, were tranſacted above 20 Years before the Bill brought, 
chants. and pleads ſuch Acquieſcence without Suit, and alſo the Statute of 
Limitations, 21 Jac. 1. c. 16, in Bar of the Account. 


Per 
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Per Cur", Forbcarance of Suit for 20 Years will in Equity be a 
good Bar, though in a Demand by one Merchant upon e's 5 
Secondly, It is not neceſſary in the Anſwer for the Defendant to 
aver his having not promiſed within ſix Years to Account, (5c. unleſs 
ſuch Promiſe is particularly charged in the Bill, as was reſolved inter 
Bodi! and the Biſhop of Meath in this Court; and further, that 
though the Statute has been always conſtrued to except Accounts 
open between Merchant and Merchant, yet that is to be underſtood 
with this Diſtinction, that if open Accounts be by ſubſequent Acts 
continued, they are not barred by the Intervention of ſuch Length of 
Time from the original Tranſaction ; but if ſuch an Account is by 
the Complainant deſerted, then in ſuch Caſe it is barred. 
And held the Defendants Plea good. . 


0 


— 


Huanſon and Fielding. 


A Bill was brought by an Impropriator, claiming under a Grant Of Exemp- 
from the Crown, after the Diſſolution of the Religious Houſes, 8 85 
for the Tithes of Corn, Grain, Wool and Lamb, for the Year 1723. 

Defendants, as to the 'Tithe for Wool and Lamb, ſay they are Leſ- 
Tees of the Vicar of Auſtis, and that the ſmall Tithes did not belong 
to the Mother Church, but were received by the Chaplain of 4#ſtis, 
long before the Diſſolution of Religious Houſes, and that after they 
came into the Hands of the Crown they were alſo injoyed diſtin&ly ; 
as to the Tithes of Corn and Grain, they ſay, that the Lands were 
formerly Part of the Poſſeſſions of the Hoſpitallers of St. John of 
Feruſalem, and that their Lands were diſcharged from the Payment 
of Tithes, while they continued in their own Manurance and Occu- 
pation ; that their Lands, by Virtue of ſome Acts of Parliament, 
(27, 31, 32 Hen. VIII.) were veſted in the Crown, and were to be 
held and enjoyed by the King and his Grantees, in as large and ample 
Manner, as the late Religious Houſes held them ; that they were 


Grantees under the Crown, and conſequently intitled to hold them 
diſcharged from Tithes. : 28 


Mr. Bunbury for the Defendant objected, that the Lands of the Hoſpi- 
tallers of St. John of Feruſalem, coming to the Crown by the Statute 
32 Hen. 8. c. 24. they could not claim the Privilege of the Clauſe of 
Exemption, in Statute 31 Hey. 8. c. 13. by which it is appointed, that 
all Monaſteries, Abbies, &c. which before had come, or hereafter 
ſhould come to the King, by Suppreſſion, Surrender, Gc. ſhould be 
held and enjoved by him, in as large and ample Manner, as the Reli- 
vious Houfes held them; and whereas many of them were diſcharged 
from Tithes, they ſhould be held by the King, and his Grantees diſ- 
charged, c. and cited 2 Co. 47. Biſhop of Canterbury's Caſe, where it 
was reſolved, that the Clauſe of Diſcharge ſhould extend only to thoſe 
Poſſeſſions, which come to the King by the ſaid Act, and that it would 
be abſurd, that the Branch of the Act 31 Her. 8. ſhould extend to a 
future Act of Parliament, which the Makers of the ſaid Statute 

Mm m 31 Hen. 
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31 Hen. 8. without the Spirit of Prophecy, could not have Fore- 
knowledge of, and inſiſted ſtrongly. upon the Caſe of Cornwallis and 
Spurling, Cro. Fac. 57. Moor 913. as an expreſs Authority in Point. 
Serjeant Pemgelly..for the Defendant made Uſe of two Ways to 
take off the Objection. Firſt, That Part of the Land of the Hoſpi- 
tallers of St. John of Jeruſalem were veſted in the Crown by the 31 
Heu. 8. and that the 32 Hen. 8. was only mide, becauſe of the great 
Compaſs of their Eſtates, (fome of which were in Treland) and to be 
| fo general, as to comprehend all that might be omitted in 31 Hen. 8. 
and then without Doubt the Branch of the Act, concerning Diſcharge 
from Tithes, extends to them : But if the Court ſhould think theſe 
Lands paſſed only by the 32d, he thought Secondly, that ever upon 
that Statute the Grantee ſhould hold them diſcharged from Tithes ; 
and ſeeing it had been reſolved by ſome Judges, that the Clauſe of 
Exemption in the 31 Hep. 8. ſhould not extend to latter Statutes, 
(tho' at firſt that was a Doubt upon the Words or hereafter ſhall come) 
he would therefore wave that, and rely upon the 32 Hen. 8. by which 
they are veſted in the Crown with all Privileges. c. now one of their 
Privileges was, that they ſhould hold. the Lands diſcharged from 
Tithes whilſt they continued in their Occupation, which being conti- 
nued to the Crown by the ſaid Statute 32 Hen. 8. we ſay is a Real 
Diſcharge annexed to the Land, and going along with it; and it has 
been accordingly expreſly granted to us, for we have a Grant dated 
the 15th of December, 4 Edward 6. of this Manor of Barnacle, Gc. 
with the very fame Words as are in the Statute, vis. with all Pri- 
vileges, Oc. and we have enjoyed it ever ſince, with the Benefit of 
this Exemption ; and cited Raym. 225. Fofſet and Franklin, where 
tis ſaid per Hale C. J. that by Reaſon of the Word Privileges, they 
fhall not pay Tithes, and reſolved accordingly by the Court. 
Serjeant Cummins, ſenior, and Mr. Ward, ſenior, on the ſame Side, 
cited Ny. 277. pl. 60. W. Jon. 182. Bridg. 32. Lat. 89. and per 
Ward in Trin. Term. 1687, the Caſe of Daniel Vicar of Bengeo in 
Hertfordſhire, and Sir John Gower, where upon conſidering all the 
Caſes, this Court held all the Lands diſcharged, and diſmiſſed the Bill. 
Mr. Banbury {aid in Reply, that in the Caſe in Dyer, the Lands 
came to the Crown by 31 Hen. 8. and then they were immediately 
exempt, as Pridg. 32. Lat. 89. V. Jon. 182. As the Caſe appears, 
the Court was equally divided upon the Point of Diſcharge ; as to 
Naym. 225. it was a very ſhort Report, and does not appear upon what 
Reaſons the Court went. The great Streſs is laid upon the Word Pri- 
1eges, in the Statute. 32 Hen. 8, and yet that very Word is uſed in 
Statute 31 Hen. 8. and if that of itſelf had been foffcient for what 
Reaſon did they inſert a particular Clauſe of Exemption from Tithes? 
He inſiſted upon the Caſe of Cornwallis and Spurling, which being de- 
termined upon a ſpecial Verdict, the Book alſo taking Notice, that the 
like Judgment was given upon a Demurrer, is of great Authority. 
Cilbert, Chief Baron. Thoſe Privileges were granted to theſe Eccle- 
ſiaſtical Corporations by Bulls from the Pope, but theſe Diſcharges, for 
want of a ſpecial Clauſe to continue them, were extinguiſhed in as 
many of them, as were diſſolved by the 27 Ilen. 8. but that cramping 
3 | the 
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the King in his Alienations, in 31 Hen. 8. they put a Clauſe to conti- 

nue to the Crown the Privileges that were in them as ſpecial Corpo- 

rations ; now the Queſtion is, whether the Word Privileges in 32 Hen. 8. 

has not the ſame Intent to carry all the other Privileges to the Crown ? 
If the Point had been reſolved, we ſhould not have diſputed it. 

Nota ; It was no further ſettled, for when the Plaintiff went into 

his Proof of the Grants of the Tithes of theſe Lands, they appeared 
to be Grants of different Poſſeſſions, therefore his Bill was diſmiſſed. 


Allport verſus Thomas. 


A Perſon that had furniſhed neceſſary Tackling for a Ship, that on a Marine 
was afterwards ſold, by his Bill prays a Diſcovery of the Perſo- Contract. Re 
nal Eſtate of one of the Part-Owners, who was dead, and to have — 1 
Relief againſt his Executor and the ſurviving Part- Owners. tors. 
Mr. Ward, ſenior, for the Plaintiff ſaid, that by the Civil Law 
the Bottom of the Ship was liable to anſwer for the Tackle and Fur- 
niture which the Defendants had contracted for; and here they ha- 
ving ſold the Ship, they were very proper to demand Satisfaction out 
of the Profits ariſing by ſuch Sale, and as their Bill was proper to 
have a Diſcovery of the Perſonal Eſtate of the Part-Owner that 
Woaas dead, ſo from thence they would be intitled to Relief againſt 
tho others; for in the Caſe of Dupins verſus Duke of Kinoſton, 
which was a Bill brought by a Millener againſt the Duke; as Ad- 
miniſtrator of his Son, for a Diſcovery of Aſſets, and to have a 
Debt which was due to her from his Son diſcharged, it was laid 
down as a Rule that Diſcovery ſhould draw with it Relief. 
Mr. Bunbury for the Defendant ſaid, that if that was to be taken 
as a general Rule the Common Law would be of little Uſe, for 
then always after the Death of one of the Parties, they might bring 
their Bill here upon any Contract; beſides, here they ſhould have 
| proceeded in the Court of Admiralty to have ſubjected the Bottom 
of this Ship, and that this Court could not do it. 
Chief Baron Gilbert ſaid, that the Chief Diſtinction upon the Rule, 
that Diſcovery ſhould draw with it Relief, ſeemed to be, that where 
a Diſcovery is prayed, and a liquidated Debt admitted by the An- 
ſwer, the Court might then proceed to give Relief; but where the 
Debt was unliquidated being uncertain, and ſounding in Damages, it 
was proper for a Jury to aſcertain it, there being nothing for a Court 
of Equity to found a Determination on ; that though this Caſe was 
within the Mercantile Law, yet it being admitted by the Anſwer 
that the Charge was for Tackling, Gc. a Court of Equity muſt 
grant them the Redreſs as a Court of Admiralty would, iz. upon 
the Bottom of the Ship, and that it would be very hard to ſend 
them back again there to obtain Relief ; and that all the Part-Own- 
ers ought to make Satisfaction, having received the Profits of the 
Voyage, which the Ship was enabled to perform, by the Plaintiff's 
furniſhing the Tackle, &c. 79 
Baron Hale thought the Caſe of the Duke of King ſton ſhould have 
gone no further than a Diſcovery, and after that ſhould have pro- 


ceeded 
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cceded at Law; that in this Caſe the Proceeding in this Court was 
very proper, and they might go on; for in the Court of Admiralty 
Seamen's Wages are recoverable, and they are likewiſe chargeable 

properly upon the Bottom of the Ship, and yet the Court of Chan- 

| cery retains Bills for them; and Sir Fob Trevor, late Maſter of the 

_— Rolls, uſed to ſay, that a Court of Equity had a concurrent Juriſ= 
diction with them. 15 


. N Quilter verſus Muſſendine. 


e Wer fs ed A Bill was for a Diſcovery of Tithes by Leſſee of a Parſon. The 
| ENS 1 Ber is © 2 Defendant pleads 13 Elia. c. 20. againſt Non- Reſidence in Bar. 


Bill for Tithes. ard for the Plaintiff objected to the Plea, 
First, That it was bad in Subſtance, for that it did not ſhew that 
| he was not of Neceſlity, or juſtifiably abſent, (barely ſaying he was 
| voluntarily abſent not being ſufficient) as he might have done, ac- 
cording to Butler and Godall's Caſe, 6 Co. 21 b. 5 
B SGrecondly, The Time of Abſence, the Statute requires to avoid the 
Y Leaſe, is 80 Days and more, which ought to appear to be a conti- 
nual Abſence for 8o Days altogether, and at one Time. 1 BA. 
ftrode 111, Shepherd verſus Townſlie, Mod. 436 ; 
' Thirdly, Tho the Plea ſhould be thought good in Subſtance, yet 
it could be no Bar to the Diſcovery, tho' it might as to the Relief, to 
| prove which he mentioned the Caſe of a Modus pleaded in Bar to a 
E ZBiill for Tithes, in which Caſe it was held, that altho' the Plea was 
5 good as to the Relief, yet it was no Bar as to the Diſcovery; but that 
the Defendant muſt anſwer, and ſhew the Quantity, Quality and Va- 
| lue of the Tithes; and the Reafon upon which that has been fo re- 
| | | ſolved is, becauſe if the Defendant's Plea in Bar ſhould prove to be 
| falſe, the Plaintiff then is to have a Diſcovery from the Defendant upon 
Oath, and they won't let him run the Hazard of loſing ſuch Diſcovery, 
which he minke do if the Defendant ſhould die in the mean Time; 
and that in Hillary Term laſt, the Court would not allow a Plea of 
the Statute of Limitations to be a good Bar to a Bill for Tithes. 
Fourthly, Edlin objected, that they had ſet out the Year wrong in the 
| Plea, and that it did not appear that he was abſent for above 80 Days 
in any one Year, taking the Year to commence according to the Com- 
1 putation of the ra upon the 25th of March, as he inſiſted it ought. 
= Bunbury and Bootle, for the Defendant, to what had been ſaid, gave 
=. the following Anſwers. | 5 63 191935 
| As to the firſt Objection, that if he had any good Excuſe for his 
| Abſence, it being a Thing lying intirely within his own Cognizance, 
| they need not take Notice of it, but he muſt ſhew it in his Replication. 
| 5 | And the whole Court held the ſame. n 
Secondly, The Conſtruction they contend for would intirely defeat 
the Statute, for at that Rate he need only be there five Days in the 
whole Year; as to the Opinion in Bulſtrode, tis only that of two 
Judges Obiter ; and as to Moor 436. the infimul ac pariter are in the 
ſpecial Verdict, but no Notice taken of it, that it was neceſſary they 
thould be in. | | 


1 Third! y, 
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_ Thirdly, They diſtinguiſhed this from a Plea of a Modus, for that 
admits the Plaintiff's Title to the Tithes, but only avoids the Pay- 
ment of them in Kind, for that by Cuſtom he was to have ſomethin 
elſe in Lieu of them: In that Caſe the Demand is allowed to be 
juſt ; and the only Queſtion is, In what Manner that Demand is to 
be ſatisficd.? But the Plea in the preſent Caſe denies and defeats all 
the Plaintiff's Right and Title to the Tithes, and to any Manner of 
Satisfaction for them. The Plea of the Statute of Limitations was 
alſo very different from this, for that Statute could not be extended 
to a Demand for Tithes. {6:6 5 N 

Fourthly, That the Year was to be 365 Days, without reckoning 

it from the 25th of March; and they inſiſted upon the Caſe of Ethe- 
ridge and Mills in this Court being in Point. 5 
Gilbert, Chief Baron. The Caſe of Etheridge and Mills can't be 
diſtinguiſhed from this. per} nk cet 9 B'S & 
Secondly, The Caſe in Bulſtrode is not Law, for that would defeat 
the Statute Cauſa qua ſupra. . 4125 e | 

Thirdly, That this was a good Plea in Bar, both as to the Diſco- 
very and Relief, As to the Caſe of pleading a Modus, that allows 

oy Plaintiff's Title, and ſo that is Pleading againſt what you allowed 

—_ n Tb 3G 5 

The Reaſon why the Statute of Limitations was not allowed to be Statute of 
_ pleaded in Bar to a Bill for Tithes, was, that Tithes were not of the Pain. 
Nature of thoſe Demands that are intended to be barred by the Sta- | 

tute: Beſides, that Plea allows the Title; Years ſhall not refer 

the Ara, but muſt be intended a Solar Year, 365 Days. 
Price Baron agreed the Year ſhall be 365 Days, and the Abſence 

any 80 Days within that Compaſs, _ CHRIS 4 6 DSS l 

As to the ſecond Objection, how inconvenient it might be to allow 
ſuch Plea a good Bar, as to the Diſcovery, for that ſuppoſing the Plea 
to be falſe, if the Defendant ſhould die, the Plaintiff might loſe the 
Benefit of a Diſcovery, the Anſwer was very plain; for the Defen- 
dant having here ſhewn that the Plaintiff has no Title to the Tithes 
themſelves, he in Conſequence can have no 'Title to a-Diſcovery con- 
/ %% 5 1 
Page Baron. The Plea of a Modus is an Acknowledgment of the 
Title of the Plaintiff, and is in Part a Diſcovery itſelf; for it ſets out 
he is to pay ſo much for Corn, ſo much for Pigs, &c. and then it is 
nothing ſtrange he ſhould be compelled to go on a little farther, and 
ſhew the Quantity and Number of his Corn, Pigs, &c. 

He took the Diſtinction to be between a Plea acknowledging the 
Title, and one which abfolutely denies it. If a Bill be brought by an 
Heir, claiming by Deſcent againſt another, ſuggeſting ſome Fraud, and 
praying a Diſcovery, there if Defendant pleads he is a Purchaſor for 
valuable Conſideration, fuch Plea which goes to the Plaintiff's Title is 
always good, both as to the Relief and Diſcovery. So in Caſe of a 
Bill for an Account againſt one as Bailiff, ſuggeſting Fraud, if the De- 
fendant pleads that at ſuch a Time he did account, he need not go on, 
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and ſet out an Account: And he alſo agreed as to the Computation 
EEE ood one BI nt ot I ds Riocg TE 
Hale Baron. That the Plea. is a good Bar to the Diſcovery, and 
that the Caſe of a Modus * had, been rightly diſtinguiſhed from this. 
As to the Statute of Limitations, he thought it might have been 
pleaded in Bar to the Diſcovery, if it could have been pleaded at all, 
which it could not; for that Specialties are not barred by the Satte 
and Tithes ate of a higher Nature... 11 
And he farther ſaid, that 20 Conſirutzion could be too liberal to make 


- 
3 


Parſons reſide, and take Care of their Pariſhes. 


5 | Cuthbert verſus Weſtwood & ab. ; 4 


NA. D and in Lieu of 'Tithes; which by a Decree in the Time of Car. J. 
| good, S. Was to be paid out of particular Lands (which were formerly Part of 
the Foreſt of Braden): to the Vicar of Churchlade in Wiltſhire. 

Two Objections were taken, for want of Parties. Firſt, That theſe 
No Tithes Land- Owners were Tenants to the Crown, of Lands lying within the 
originally Bounds of the Foreſt (which formerly paid no Tithes); and that fo 


What Pay- B. LL againſt Land- Owners, to eſtabliſn a Right of 491. per Aun. 


— —  __——— 
a — 


| oe of Forgf the Attorney General ought to have been made a Party. 
ZZ Reſp. It docs not appear by the Bill that they are Leſſees under 
| 8 8 the Crown, and the Defendants have not inſiſted upon it in their An- 
| | | Is ſwers, and ſo that is out of the Caſe. Tr es 3 
3 2d Objectiou. It is not ſufficient to make the Land- Owners only, 
| To but they ſhould have made the Occupiers, Parties to the Bill, for a 
1 | Decree againſt the Land-Owners could not affect them. © 
| | | Reſp. per Bunbury. That it would be endleſs to make all the 
{ = Occupiers Parties; and if that was neceſſary to be done, the Plaintiff 


could never come at his Right, for there were great Numbers of them, 
and any ſingle one dying would put the Plaintiff to his Bill of Re- 
vivor; and cited the Caſe of Biſcoe againſt the Undertakers of the 
Land-Bank, before Lord Keeper Wright, who ſaid he would not ob- 
lige them to bring all before the Court, ſince the Right might be de. 
termined by having a View; which Car thought reaſonable. 
Per Cur. Though we can decree. only againſt the Land-Owners, 
who are before the Court, yet that will affect the Lands; the 40 J. per 
Junum ought to be apportioned among the Owners, and the original 
Decree may be carried againſt the Occupiers. And | 
Decreed a Commiſſion ſhould go to inquire into and aſcertain the 
Value of the Lands, the Owners and Occupiers Names, and what 
Proportion of the 40 J. per Ann. each Tenement ought. to, pay. 


* Of Modus for Tithes, ſee 2 P. Will. 462, 520, 5 22, 565, 572, &c. 
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Coleman Impropriator of Thompſon in Notfolk, Plaintiff, 
gt verſus Barker, Defendant. COR 


TY Plaintiff by his Bill demanded 'Tithe for the depaſturing of 
| Sheep on 'Turnips remaining on the Ground unſevered. 
The Defendant ſaid the Sheep paid Tithe of Wool, and that Tithes 
_ ought not to be paid twice. es 
It appeared, that after Sheering-Time the Defendant fed his Sheep 
with Turnips, whereby they were bettered 55. per Sheep; that they 
went about five Months on the Turnips, and then were ſold for the 
Butcher; and the Defendant brought in a like Quantity of new Sheep, 
before Sheering-Time came again; ſo that the Plaintiff always had 
'Tithe-WooF of the Tall NMumbe oo OS 55; 
Pengelly, for the Plaintiff, ſaid, this Improvement of the Sheep by 


the Turnips was a new Increaſe, and that conſequently 'Tithe ought 


to be paid for the Improvement and Increaſe; and if the 'Turnips had 
been ſevered, there had been no Doubt but Tithes had been due: 
He cited three Caſes which he relied on. | 


Firſt, The Caſe of Nicholas and Hooper, 1 Ro. Ab. tit. Diſmes, 642. 


pl. 7. where it is adjudged, that if a Man pays Tithes of Lambs, and 
two Months after ſheers the other nine Parts, he ſhall pay Tithe- 


Wool, altho' he had before paid 'Tithe of the Lambs; for, fays the 


Book, it is a new Increaſe, 3 
Secondly, The ſecond Caſe which he quoted was Shower's Parl. 

Caſes 192. Eaſtond verſus Sandys, a Demand for 'Tithe-Herbage of 
Oxen, which were depaſtured to be fatted, : 


_'Fhe Defendant inſiſted, that theſe Oxen had been uſed for the 


Plough, and ſo were exempted; that their Labour improved the Par- 


ſon's Tithe, and fo to pay Tithe for their Agiſtment would be double 


Tithing: But the Court of Exchequer decreed, and it was affirmed 


in the Houſe of Lords, that 'Tithe-Herbage was due from the Time 
they were taken from the Plough, they being then no otherwiſe be- 
neficial to the Parſon in Tithes. „ 


Thirdly, The Caſe moſt relied on was a Decree in this Court, - 


Hill. 1 W. & M. Dummer and Ming field, which was a Demand of 
Tithe for Paſturage of Sheep, from the Time of Sheering till they 


were ſold. The Defendants inſiſted, that by the Sheeps depaſturing 


on the Land it was improved, and the Plaintiff's Tithes bettered 
thereby. But the Court decreed an Account, and ſaid that was no 
Bar to the Plaintiff's Demand: And this Decree, upon a Re-hearing, 
was affirmed. 7 | 

Tard and Bunbury, for the Defendant, argued, That if this De- 
mand. prevailed, it would be double Tithing, which was contrary 
to the whole Tenor of the Law; and cited many Caſes for that Pur- 
poſe, But 


Curia 


Tithes for 
depaſturing 
of Sheep on 
Turnips, &c. 
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| 5 Curia agreed, That it was a now 3 That they could not 
| diſtinguiſh it from the Caſe of Dummer and Ming field; That the 
= Diſtintions laid down i in the Caſe of Eaſtmond and Hands, Shower's 

1 . Parliament Caſes 192, were good; and decreed, That the Deten- 
BF dant ſhould go to an Account. 


=: Due End of the Exchequer Caſes in England. 
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REPORTS of CASES 


Heard and Decrecd i in the Exche- 
quer in Ireland, 


Tempore GE 99677 1 


Janes een "eu 1 1550 Dowdal, PR of Tho- 
mas Dillon, Plaintiffs. James Ruſſell, Patrick Ruſſel, 
George Aylmer, Walter Huſſey, Daniel Wybrant, 
| Robert James, Elizabeth, Mary and Eleanor Ruſſell, 


Minors, per Terence Geohegan their Guardian, Peter 
Day and Edward 1 Defendants 


* X 0” - 
IS # 


ture dated the 5th of March 1691, between the ſaid 


| Ate Ruſſell being ſeiſed in Fee of Broewiftone, (c. b Andens- Sloane 8-2. 


Jatt hero Fa' to execute 


and Clare his Wife, & the firſt Part, the Defendants George Aylmer 9 


and James Rv ſell of the ſecond Part, and Elisabeth Ruſſell and 

Bridpet Ruſſel, his Daughters, of the third Part, did grant the Pre- 
mifles to Fames and George Rullell, for 99 Years, in Truſt (inter alia) 
to raiſo out of the Profits 500 J. to the Uſe of ſuch Daughter as ſhould 


marry with one of his Name; and in Truſt to raiſe 501: per Ann. for 
the other Daughter, during her Life. 


% 
S + 1 


© Bridget intermarried with Patrick Ruſſell, and had Iſue Robert, 
James, Elizabeth, Mary and Eleanor Nuſſell, the Minors ; and Eli- 
zabeth Rnfſell, the other Diughtor of Matthew, intermarried with 
Thomas Dillon. 
Matt hecwu Ruſſell, - the Ginndfathen to the Krifants; died; Patrick 
Ruſſel entered, and took the Profits of the Premiſſes and the Annuity 
of 500d. was in Anvar and B. and Thomas Dillon, and Flizabeth his 
Wife, preferred their Bill in this Court againſt the now Defendants. 
'F hat pending the Bill Elisabeth died. Thomas Dillon took out 
Adminiſtration to her, and reyives the Proceedings, and obtains a De- 
Cree for the Annuity and Arrears, and then dies. 


The now Plaintiffs, Executors of Dillon, ſue a Subpena Sci Fac 
to > have the Decree executed. 


+ 


Ooo 'The 


Demurrer to 
a Subporna 
| dci Fa. 


Caſes in the Exchequer in Ireland. 


ported by Sir Anthony Keck as follows: _ 


i The Defendants, by Engli 52 Plea, plead, that an Executor of al 


Adminiſtrator can't revive a Decree obtained by an Adminiſtrator, but 
it ought to be brought by the Adminiſtrator de Bonis non of the In- 


teſtate; that Peer Ruſſell is the. Adminiſtrator de Bog aun; that 


Dillon did not adminiſter the Money recoyeted by the Decree; that 


y 


Peter Ruſſell, by Deed the 24th of April 1714, for a valuable Con- 


ſideration, releaſed the ſaid Decree; and farther, that the Subpena is 
not ſufficient, becauſe that the. ſaid Peter Rizſſell is not made a 


Party. $; ES N cr | n > 
I take this to be wrong in Matter of Form, becauſe to the Latin 
Proceſs of this Court there can be no fuch Thing as an Engliſh Plea ; 
as Wan and Lake's Caſe is full in Point, 1 Chan. Rep. 50. and is re- 


o | 


4 


Wan werſus Lake. 


HE Demurrer was to a Subpæna, in Nature of a Sci Fu; and it 


I was, that he that brought the Sabpæna did not thereby alledge 
himſelf Heir or Executor to him who had the Decre. 


Reſolved there was never any Demurrer of this Nature before, and 
the Subpend was no Record, nor any where filed, and ſo nbt to be 
demurred to; but that Cauſe was to be ſhewn upon the Return of 
the Writ upon the Order, and the Order did mention him that brought 


the Writ to be Heir and Executor: So this Demurrer was conceived 


. 


very ridiculous, and over- ruled. 


It was attempted in the Exchequer, but denied, the Sapœmm was 
the old Prerogative Proceſs to bring any one into Court; and it ap- 


ohn altham, Biſhop of Salisbury. Roll's Chan. 371. D. No. 2. 


hahn to have been appointed firſt in the Reign of Richard the IId, by 


Therefore there is no Plea to that Proceſs, but the Plea muſt * 
ſome Engliſh Allegation to the Court: And in this Caſe they ought | 
to have ſhewn by Motion, that the Perſon who ſued the Subpena 


was not intitled to the Decre. 


Secondly, The Plea is not good in Subſtance, becauſe the Husband 
is intitled to the Arrears due to the Wife out of this Eſtate jure pro- 
prio, and not merely as Adminiſtrator or Repreſentative to the Wife, 
and therefore the Benefit of the Decree belongs to the Repreſentative 


of the Husband, and not to the Adminiſtrator de Bonis nom of the 
Wife; for whether it is taken as a Chattel Intereſt, or a Charge on 


the Eſtate, it belongs to the Husband; for if the Wife be poſſeſſed of 
a Term for Years and dies, the Husband ſhall have it by Survivorſhip, 


and not the Executor or Adminiſtrator of the Wife ; for 'tis veſted in 


the Husband in the Right of his Wife, and therefore it can't he de- 


veſted by the Death of the Wife. l H e nee 
Indeed if the Wife had been diſpoſſeſſed before Marriage, and no 
Recovery during the Coverture, the Repreſentative of the Wife ſhould 
have the Term, and not the Husband, becauſe it is there a Choſe in 
Action, and goes according to the Contract to the Repreſentative of 

the Wife. Co. Lit. 351. 44320 Y 
ow 


5 
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Now this muſt be looked: upon as a Term * Poſſeſſion, deen the 
Truſtees either were in Poſſeſſion, or the Husband of n as Mui 
2e Truſt, as Tenant at Will to them. 

The Poſſeſſion of a Truſtee is the Poſſeſſion of Ceftui que T; " 

And the Poſſeſſion of one Ceſftui que Truſt is the Poſſeſſion of all, as 
by Poſſeſſion of one Tenant in Common is the Poſſeſſion of the reſt, 

It is ruled, That the Truſt of a Term ſhall go in the ſame Manner 
as the legal Intereſt would have gone. This is laid down as the 
Foundation of the Argument in the Caſe of Perpetuities, by Chan- 
cellor Norring ham, fo. 48. 3 Chan. Gaſes ; and in which there was no 
Difference of Opinion between the Judges, becauſe there can't be one 
Rule of Property! in the Court of Chancery, and another in the Courts 
of Law. So that if this Truſt of a Term is to go as the legal Intereſt 
of the Term would have gone, it muſt ſurvive to the Husband. 

zaly, If this Truſt to make an annual Payment be looked upon as 
a Charge upon the Eſtate, it belongs to the Husband. Here the Di- 
ſtinction is, that if the Wife be ſeiſed of a Rent charge during Life, 
the Husband (at Common Law) had the Arrears incurr'd during the 
Coverture; but he had not the Arrears fallen due before Marriage till 
the 32 H. 8. cap. 57. but by that Statute he has the e incurr d 
as well before as after. Co. Lit. 35 1. 5. 

This Statute takes Place in 1 by 10 Car. I. Seh. 2; cap. 5. 
and therefore ſuch Arrears at Law belong to the Husband' 85 Executors 
or Adminiſtratorçs. 

Therefore his taking out Letters of Adminiſtration to kib Wife, and 
ſuing as ſuch, is only Surpluſage, and does not hurt his Title; and 
therefore the Benefit of this Decree belongs to his Executors, and 


they are intitled to ie W are and the TR, Ge. ought to be 
over-ruled. | 


Conſtanine Magennis, Lie ip Richard Cloſs, e 
William and James Mac- C ullogh, 


Pikes Cloſe being. Tenant for Life, with aer to bis firſt Leaſe cancel- 
& and other Sons in Tail, with ſeveral Remainders over to the Bro- 33 
thers of Richard, the Reverſion to Richard in Fee ( prout the Will); render. 
Richard makes a Leaſe for Years by Indenture to Milliam Mac-Cul- 

logh, and afterwards has the Leaſe delivered up to him by William 
Mac-Cullogh ; and then Richard tears off the Seal, by the Conſent of 
William; William continues in Poſſeſſion after the Leaſe was cancelled 

as aforeſaid; and ſome Time after Richard makes a Leaſe to William, 

being in Poſſeſſion, of the ſame Lands for three Lives, with Livery 

and Seifin ; after Livery and Seiſin Richard marries, and has a Sat, 

| Richard, the Leſſor of the Plaintiff. | 

| Oveſtion 1. Whether the Leaſe for Years be ſurrendered bY the can- 

celling the Indenture as aforeſaid ? 
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Queſtion 2. Whether the contingent Remainders, to the firſt and 
other Sons of Richard the Father, be deſtroyed by the Leaſe for 

Lives, made as aforeſaid by Richard the Father? 
The above Caſe, and Points | thereon, are referred to the Right 
 : Honourable the: Lord Chief: Baron Gilbett,' for his Fudgment, 
Statute of I A M of Opinion, that | ſince tho Statute 0 Fraud, aud | Peryjurtes 
— Frauds, Sc. a Leaſe for Years cannot be ſurrendered by cancelling of the In- 


denture, without Writing, becauſè the Intent of that Statute was to 
take away the Manner they formerly had! of transferring Intereſts to 


Lands, by Signs, Symbols, and Words only; and therefore, as a Li- 


very and Seiſin on a; Parol Feoffment, was:a Sign of paſſing the Free- 


hold before the Statute, but is now taken away by the Statute: So 


I take it, that the Cancelling of a Leaſe was a Sign of a Surrender 


before the Statute, but is now taken away, unleſs there be a Writing 


under the Hand of the Party; and the Words, ois. by Ad and Ope- 


ration of Law, are to be conſtrued a Surrender in Law, by the taking 


a new Leaſe, which being in Writing is of equal Notoriety with a 


Surrender in Writing. 


rn | „„ in DIRE F 
... 4h, I am of Opinion, that if the Leaſe for Years continued in 


Being till the Leaſe for Lives was made, Gc. as it ſeems by the Caſe 


that it did, then that Intereſt which paſſed from Richard Cloſe to 
Milliam Mac- Cullogh did not paſs by Livery and Seiſin, fo as to work 
a Diſcontinuance of the Eſtate for Life, but only by Way of Releaſe 


to the Tenant for Years, and by Way of enlarging of his Eſtate ; for 


it was a Reveiſion depending on a Leaſe for Years, and paſſes by Way 


of Grant and Attornment to a Stranger, and by Way of Relcaſe to 


the Tenant himſelf ; and-ſuch Grant and Releaſe transfers no more 
than the'Tenant for Life might lawfully paſs; vis. an Eſtate during 
the Life of the Tenant for Life ; and conſequently the particular 
Eſtate for Life was in Being, when tho contingent Remainder came 


iu eſe; and therefore I think the Plaintiff: muſt have the Poſiea. 


19 H. 6. 33. Cro. Eliz. 487. Brook Surrender 49. Tit. Dower 55. 


Hugh Cholmley's Caſe. 


7 


Fellet verſas Carthymore. 


Vllliam Kellet orings an Ejectment on the Demiſe of Philip Sa- 
FF. .eage, Thomas Maule and 7ohn Kidmore, againſt Honorn Mac- 
Carthymore, of the Premiſſes in the Declaration: On Not guilty, the 
Jury find a Special Verdict; That the Plaintiffs Claim was by Letters 
Patent from the Crown, and that Daniel Mac- Carthymore, on the 22d 
of Auguſt 1641, was ſeiſed in Fèe of the Premiſſes; and that afterwards, 
viz. the 14th of Auguſt 1647, by Indenture of Feoffment, conveyed 
the Premiſſes (inter alia) to the Marqueſs of Antrim and Alexander 


Mac-Donnel and their Heirs, to the Uſe of the ſaid e 
| 5 | an 
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and Damè Surah his Wife, and the longer Liver of them; and after 
their Dereaſe, 8s to one Moiety of the Premiſſes, to the Uſe of the 
Heirs Male of the ſaid! Sarah by the ſaid Daniel Mac- Curt hymore, 
and the other Moiety to the Uſe of the ſaid Sarah and ber Heirs. 
They further find, that the Premiſſes were ſeized and ſequeſtred the 
1ſt of May 1653, on Account of the Rebellion, which begun the 
23d of October 1641. They find the veſting Clauſe in the Act of 
Settlement, and the Clauſe Fo. 540. that the King ſhall have 
power to nominate Commiſſioners, who are authorized ts put the 
King's Declaration and Inſtructions in Execution; and what they do 
in Purſuance of the ſame is declared to be good, firm and effectual in 
Law, to all Intents and Purpoſes; and that they, and every of them, 
are ratified and confirmed to the final Settlement of every ſuch Per- 
ſon, their Heirs and Aſſigns, according to ſuch Decrees, Orders, Sen- 
tences and Judgments as have been, or ſhall be, by the ſaid Com- 
miſſioners, reſpectively given for or concerning any Matter cognizable 
by them againſt his Majeſty, his Heirs and Succeſſors, and all and 
every other Perſon and Perſons whatſoever, their Heirs and Aſſigns; 
any Thing in the ſaid Declaration and Inſtructions notwithſtanding. 
They find that Daniel Mac- Carthymore put in his Petition before 
the Commiſſioners, ſetting forth that he was ſeiſed of the Premiſſes 
the 28th of Odober 1641, and for many Years after: That he was 
an innocent Papiſt, and prayed to be reſtored. t. . 
That Daniel Mac- Carthy more died the 14 of January 1662. That 
the ſaid Dame Sarah and Charles Mac- Carthymore, Son of the ſaid 
Daniel, put in their Petition ſetting forth the {aid Settlement, and al- 
ledging that Damel, at the Time of making the ſaid Deed, was In- 
nocent, and that the ſaid Sarah and Charles are innocent Papiſts ; on 
which there was a final Hearing the 28th of July, 25 Car. 2. and on 
ſuch Hearing it appeared the ſaid Sarah was and is an innocent Pa- 
piſt, and that Daniel Mac-Carthymore in his Life-time, and till the 
Time of his Death, was an innocent Papiſt; and that the ſaid Settle- 
ment appeared to them; and therefore they Order and Decree, That 
the ſaid Sarah is an innocent Papiſt within and according to the 
Meaning of the ſaid Act; and that the ſaid Daniel Mac-Carthymore 
in his Lite-time, quoad hoc, was an innocent Papiſt ; and that the 
Claimant Sarah be forthwith reſtored ; and that ſhe and her Aſſigns 
may hold and enjoy the Premiſles, except as is after excepted, by 
Virtue of the ſaid Feoftment, and by and after the Death of the ſaid 
Mac-Carthymore, did of Right, or ought to come to her, for and du- 
ring her natural Life, ſhe the ſaid Claimant having claimed no other 
Eſtate than for Life by her ſaid Claim. np 
They find further that Charles is dead, and Honoraà is his Widow, 
and in Poſſeſſion by Jointure, and that Randal, Son and Heir of 
Charles, is living. And hereupon 'twas argued by the Chief Baron, 
Firft, It is plain by the veſting Clauſe in the Settlement, all Lands Fol. 502. 
that were in Seiſin and Sequeſtration were veſted in the Crown, as a 
Royal Truſtee, to ſettle the Adventurers and Soldiers in the Lands 
that were juſtly forfeited to the Crown, of which they were in Poſ- 
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* bett in May 1633, endiſuch.; innocent Perſons! as were to debe 
N | in their own proper Lands. Andothen comes the deveſting Clauſe, 
# . which ſays, That the Act is not to extend. to the veſting any Lidnds o 
Tenements of. any innocent Papiſts, their innocent Heirs, Executors, 
1 Adminiſtrators and 3 open but. it appears both by the Declaration | 
that is incorporated with the Act, Fol. 518. and by the Inſttuctions, 
1 Fl. 525 nds 54% that the then innocent Perſons were not to be re- 
=: - ſtored immediately, nor-is the deveſting Clauſe ſo to be conftrued, to 
take the Lands again from the King, ll they had made their Inno- 
cence appear before the Commiſſioners: For ſince the Statute deveſts 
the Lands of innocent Papiſts, and of their innocent Heirs, Executors 
and Adminiſtrators, it appears by the Declaration and Inſtructions, that 
6 | the innocent Papiſts were to make their Innocence appear before they 
could be reſtored to their Lands, or intitled ta a Reſtitution. 
1 Now as to the Innocence of Papiſts, and their Reſtitution to their 

| former Lands, there were three Caſes that chiefly happened before 
* the Commiſſioners on this Head. 

Fir, Of Innocents reſtored by the Decree of the Commiſſioners 
= . Second; Of Innocents left to the Law. _ | 

Third, Of lonocents quoad hoc. 
_ Firſt, As to Innocents reſtored by the Commilicners the Caſe 
was thus, ig 
= If there was any Soldier or Adventurer that was in the Poſſeſſion of 
| 8 5 any Land, to which an innocent Papiſt claimed to be reſtored, if the 
B eh Soldier or Adventurer did not deny the Land to be the Eſtate of ſucß 
= Papiſt, then ſuch Soldier or Adventurer was to be reprized, and the 
| Papiſt to be reſtored to his Land if he made out his Innocence; and 

then the whole Conteſt between the Papiſt and the Adventurer was, 
whether. the Papiſt was Innocent ; and if that was proved the Lands 
were thereby deveſted out of the Crown, and the Papiſt reſtored ta 
the Poſſeſſion, the Adventurer being firſt reprized in other Lands. 
Secondly, Of Inncocents left to the Law. 

This was where a Papiſt was innocent, and pretended a Title to 
Land, and ſummoned the Proprietor to appear before the Commiſ- 
=. ſioners; and the Proprictor not only denied his Innocence, but like- 
1 wiſe the Title of the Papiſt claiming the Eſtate: There, if his Inno- 
= cency was found, he was found Innocent at large, and left to the Law 
1 | to try his Title to the Eftate ; and by the Act of Explanation, fuch 
Adventurer was within three Months after the Sitting of the Com- 

miſſioners, for the Execution of the Act of Explanation, to make 

his Election, whether he would deliver up and relinquiſh his Poſ- 
ſeſſion, and reſort to Reprizals, or abide the Trial; and if he choſe 
to abide the Trial, then he was to be excluded from any Reprizal, 
tho' it went againſt him ; but the Papiſt Claimant was not to give 
in Evidence any other Title, but what he exhibited in his Claim 
before the Commiſhoners for the Execution of the. former Act. 
Thirdly, Of Innocents quoad hoc. 

This was where there was a Decree of Innocence to ſuch Lands, 

where there was no Soldier or Adventurer in Poſſeſſion, or 5 be 
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made, 2:2. That it aroſe from an Invention and Stratagem of the 
Papiſts; that they uſed to telaim ſuch Parcels of Lands, to which no 
Oppoſition was made; and when the Commiſſioners had declared the 


Claimant Innocent, they would, by Virtue of ſuch Decrees of Inno- 


eence, claim Title to great Poſſeſſions; which if they had claimed at 
firſt, and ſummoned the Adventurers to defend them, they would 
not have been found Innocent ; and therefore to elude ſuch Artifices, 
where ſmall Parcels were claimed, and no Perſon came in as Adven- 
turer or Soldier, to oppoſe their Pretenſions, they were uſed to de- 
clare them Innocent gzoad. hoc And theſe Decrees were by the 


Act of Explanation made valid, and not to intitle ſuch Claimant to 


any other Lands, to which he had not cxhibited his Claim. 

Our Caſe falls under this third Head; for Daniel Mac-Carthymore, 
who made the Settlement in 1647, was declared (Innocent) groad 
Hoc, the Lands in Queſtion, and Sarah his Wife is declared an innocent 
Papiſt, and ſhe ſhall be forthwith reſtored to the Premiſles, except 
what is after excepted, by Virtue of the Feoffment, and by and af- 


ter the Death of the ſaid Daniel, did or ought of Right to go to 


her, for and during her natural Life, ſhe the ſaid Claimant having 
claimed no other Eſtate than for her Life by the ſaid Claim. 
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Now the Queſtion is, Whether when Sarah is Tenant in Tail of The Queſtion. 


one Moiety by Feoffment, and of the other Moiety in Fee, ſhe is to 
be reduced, by the Decree of the Commiſſioners, to an Eſtate for Life? 
And I am of Opinion, that ſhe {till continues the Eſtate which 
veſted in her before the Claim. Ce 
Flirſt, Becauſe the Decree of the Commiſſioners does not make a 
Title to the innocent Papiſt. And here there is a manifeſt Difference 
between the Decree of the Adventurer and Soldier and Perſon to be 
reſtored ; for the Certificate and Patent begins, and makes the Title 
to the Adventurer and Soldier; for that the Lands were forfeited to 
the King by the Rebellion. And tho' the Statute 17 Car. cap. 34. in 
Emzland, had enacted, That the Lands forfeited ſhould be ſet apar 
by Lots for the Adventurers ; yet ſuch Lots being ſet out in the 
Time of the uſurped Powers, created no Title to the Adventurers; 
but the innocent Papiſt that was to be reſto:ed by the Act, tho' the 
Lands were in Seifin and Sequeſtration during the Uſurpation, yet if 
he were really Innocent, no Forfeiture was cver committed ; and 
thercfore when the Commiſhoners declared any Perſon Innocent, he 
was reſtored to his Title that he had before the making of the Act, 
only he had no Action for the meſne Profits. And in this Caſe they 
were in the fame: Condition with all other Cavaliers whoſe Eſtates 
were ſeized in thoſe Times. 


Secondly, "Tis plain from the deveſting Clauſe : For as ſoon as the. 


Perſons are declared Innocent, the Lands arc deveſted out of the 
Crown ; and then they muſt be in the Proprietors in the fame Con- 
| dition 
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dition and Manner as they held and enjoyed them before the Act. 
For the Commiſſioners had no Power to make any Alterations in 
Eſtates deveſted out of the Crown, for then they were out of their 


Power; and when they had declared the Perſon Innocent quoad the 


Eſtate, it was out of their Authority and Power, and they would 

not make any Decrees to alter or change it. 
Thirdly, This appears by the ſeveral Manners by which the Papiſt 

and Adventurer conteſted before the Commiſſioners ; that they did 


not determine the Title; for if both the Claimant and Adventurer 


agreed, that the Lands in Queſtion were the Claimant's before the 


Rebellion, the only Queſtion was, Whether the Papiſt were Innocent; 


Stat. 83. 


and if he were Innocent he was then reſtored, becauſe the Adventu- 


rer who was in Poſſeſſion admitted it to be the Eſtate of the Papiſt ; 


but when the Adventurer diſputed: not only his Innocence, but alſo 


his Title, there, if it appeared that he was Innocent, he was de- 
clared Innocent at large, and his Title left to the Law; which ſhews 
plainly they were never authorized to inquire about the Title. And 


if the Queſtion was, Whether the innocent Papiſt was intitled to the 


Lands, that was a Queſtion meerly to be tried by the Law. And. 
therefore in the Act of Explanation, the Adventurer was either to 


make his Election in three Months, to take the Lands he had in Poſ- 
ſeſſion, ſubje& to the Title of the Papiſt, or reſort to a Reprizal. 
Fourthly, It is plain from the Clauſe cf the Innocents quoad hoc, 


that tho' the Commiſſioners might declare him Innocent quoad Part 
of the Lands, that they could not declare him Innocent quoad Part 


of the Eſtate in the Lands, becauſe the Words of the Statute are, 


That“ no Decrees, wherein any Perſons have been declared Innocent 
5 * 


« quoad hoc, ſhall give any ſuch Perſon or Perſons any Title, by Vir- 
« tue of any ſuch Decree, to enter. upon or enjoy more or other 
« Lands, than what were particularly mentioned in ſuch Decrces, 
“but that all other Lands of ſuch Perſon as was decreed innocent 


« groad hoc, which were ſequeſtred on Account of the War, ſhall 


e remain to his Majeſty, to the Uſes in the Act.“ Here tis plain, 


that this explanatory Act only extends to the Land in Diſpute quoad 


which the Papiſt is declared Innocent. And tho' the Statute admitted 


a Soleciſm in ſpeaking, that a Man ſhould be Innocent quoad ſome 


Lands, and not qzoad others, which was to avoid a greater Incon- 
venience, iz. that a Proprietor ſhould be turned out of his Eſtate 
without ever being ſummoned or heard, or any Opportunity given 


him to make his Defence, yet it will not thence follow that we muſt 
admit a much greater Inconſiſtency, where no ſuch Inconvenience 
would follow, 9g. that he ſhould be Innocent to an Eftate for Life 


in Lands, and not as to the Remainder or Reverſion : For whether 


a greater or a leſſer Eſtate was claimed, the Tenant was to be ſum- 
moned, and the Attorney General was to defend, where there was 
no Perſon in Poſſeſſion of the Eſtate ; and therefore in this Caſe, if 


Sarah was intitled, as it 8 ſhe was, ſhe was intitled to an 


Eſtate Tail in one Moiety of the Land, and a Fee in the other, which 
the Commiſſioners by the A& had no Authority to change, alter, or 
abridge. 


5 Fifthly, 
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Fifthly, It would be the higheſt Abſurdity, that the Commiſſioners 
, ſhould be intitled to alter the Titles of the innocent Perſons, and is 
contrary to the whole Tenor of the Act, for that declares that ſuch 
innocent Perſons are to be reſtored; and a Reſtitution muſt be to the 
Title they formerly had to the Lands, otherwiſe 'tis not 


{ | a Reſtoration 
to an old Title, but a Creation to a new one. 


Therefore I think that Randal, the Grandſon of Sarah, 
intitled, by the Verdict, to the Eſtate 
ſhould be for the Defendant. 


is well 
; and therefore that Judgment 


/ 


Devit, Leſſee of Cowper, verſus The College of Dublin, 
is 0 DES! ein Bann. ; 5 


ls is an Ejectment, wherein James Devit declares againſt the Bilf of Ex. 
Provoſt, Fellows and Scholars of Trinity College, on a Leaſe <P Ste. 

made to him the 1ſt of May 1704, for fix Years, by Arthur Copper. 

On Not guilty, Verdict is given for the Plaintiff. On this a Bill of 

Exceptions is entered on Record, wherein they ſet forth the Certifi- 

cate, by which the Commiſſioners ſay, That it appeared to the Court 

that theſe Lands were ſeiſed and ſequeſtred in the Rebellion that 

broke out the 23d of October 1641, and that theſe Lands were al- 

lotted to Edward Cowper, and certify their Judgment to the Lord 

Lientenant and Chancellor, in proper Form: And on this Certificate 

a Patent is made November the 19th Anno 18 Car. 2. to Edward 

Cowper and his Heirs, under the Rent in the Certificate reſerved; and 

that 4rthur Cowper, Leflor of the Plaintiff, is Son and Heir of the 

ſaid Edward Cowper. | F 55 1 ring vt af 

The Bill of Exceptions farther faith, That it was given in Evidence 

for the Defendant, that Queen Elizabeth, by Letters Patent, dated 

the 28th of June in the 39th Year of her Reign, gave thoſe Lands 

to the Provoſt, Fellows and Scholars of Trinity College, and their 

Succeſſors; and that they the 21ſt of November Anno 40 Elis. 

granted them to Maurice Fitzgerald and his Heirs in Fee- Farm, under 

the Rent of 8 5. and that Maurice Fitzgerald was a forfeiting Perſon, 

prout per Tnquiſitionem ſet out. | a 

In order to ſettle this Caſe, three Things are to be conſidered. 

Firſt, The general Frame of this Act, and what Perſons are obliged 
to claim in Purſuance of it. Santa pp. | 

Fecondly, The particular Conſtruction of the College Clauſe. 

- Thirdly, The Conſequence to the Titles of Freland, if Claims 
ſhould be allowed that are not ſaved in the Certificates. : 
Fir, Of the general Frame of the Act, and what Perſons are ob- 
liged to claim by it. 4: 

By this Statute all the Lands that were in Seiſin and Sequeſtration 
were veſted and ſettled in the King, without Office or Inquiſition; but 
this was not for the King's mere Uſe and Benefit; but the King was in 
Nature of a Royal Truſtce, for anſwering the ſeveral Uſes and Intents 
of the Act; and this was in Purſuance of the 17 Car. 1. c. 3, 4. in 


Qqq which 


— * = 7 — == — 
— — ho 


i 
| 
x 
' 
1 
41 
* 
4 
ia 
b4 ! 
1 * 
. 
$41 
100 
„ 
1 
ih 
t N 
7 
Ii 
x ( } 
n 
iq 
" 7 
it 
1 
i 
04 
1 
* 
1 
4; 
AN 
/ 7 
1 
- 
11 
I 
* 
3 
1 
4 
we 
"1.1 
"81k 5 
n 
ol 
1 
7 
\ 
i 
} 
4 
l 
8 
»% | 
5 
kl 
4 th 9 
1 
10 
{ ! 
1 
7 N i 
: 
vi 
a * 
LU 
(1 
. 
RJ" 
1 
* bl 1] 
6 " , 
j 
1 
e 
1 7 
11 
i 14 
f 
1+ 
RE I 
1 1 
if 4 t 
A i 1 
| „ 
| f 
1 
ö 1 
1947 
In 
i i 1 
inn 
Mn 
by 17 
11 be 
4:44; & 8 
: 
+ 7 
7187 if 
1 I © 
' 
i A 
| 
{ 
8 
N fl 
"3 
i 
tt. 
* 
7 7 
IP 
0 7 - 
4 
24 
9 
1 & 
! 
1 
850 
4 
3 of 
o | 
i 
6 1. 
WA 
1 14 
U 
its | 
por! 
! 
1 , 
wht + 
| * 
a | 
"Ty 4 
1 
1 13 
. x. 
THEE tt 
F 
1 70 
ma 
: 8 
1 
11.3 
U 
$44 
$3 
1 1 
'F 4 
19 
fi 
i 
* 
1 
; 
1 
© 
1 
N 4 
7 * 
F 
1 
34 15 
va N 
4 "wo 
2138:4 
þ N 
ie 
i. 
1 871 
: 7.1 
i 
. 
1 
£ 
£ 14 
* / 
R446 
Dy - $ N 
: i 
74 
11 
5 
1 { 
6 3; BID 
$5.31 
b * 
3 Ly * 
25 | 
- 5 4 
# 
Fn : 
: 
' 
1 ' 
4 1 
1 1 
11 7 
3.0% * 
7 - { 
7 45 
M4 , * 
. 
AR. 9 
5 'W. 
e " 4 
of! 7 
1 
! 7 
„ 1 
Ti * 
3'Y 8 
6 f 
14 
"I 
268" vl 
4 j 
SI 
7 4 | 
MES 0 
* 17 
4 1 
1 * 71 
= 114 
2 4 
We. 1! i 4 4 
* fl 319 4 
Bs... ; f 
1 * 
bY 7 ih 
a7 Sh. 4 
n. 
. : £ 
LAT. 
J. 1 
: ' 
7 
45 . * 
8 : 1TH 
+4411 3 
, 
N F 
19 
1 
1 
- [i 
4 M 
ak 
G 9 iy 
N 
4 - 
: 
N 
N 1 
30 
»U 
1 f 
| 
tl 
* 
n 
* i 
if 
1 


9 
| 

{il 

ſ 
10 

* 


g 
| 
1 


— 
— Enn ̃r Pr.. P 
1 aa _ ; 


l PR 4 MY g 2 *Þ 2 * » 4 = 
c PIT * . 
— — = 23 * — — TY = : 
— — IE I ———— ̃ 
— 7 —— „„ rr = a 
3 „ — — — a" Fi = 5 
l * « — 4 


"I x 
= = 
8 
. 
= _ — 


— — 


— 


—— — 
i gre —— mg — — —————" 


—— — 


——_— — 3 _— 


S ts my 


* " Caſes i in the Exchequer i in Ireland. 


which ſeveral Lands were to be ſet out to ſuch Aden as FROPS 
advance Money for the Reduction of Ireland. 

The Lands veſted in the King were to be deveſted by the Glaimns of 
the ſeveral Parties in Intereſt; and theſe Perſons were "by the Act of 
Parliament to make their Claims by a certain Time appointed: The 
Words are, © That all Perſons, and Bodies Politick and Corporate, 
<<. who have not already put in their Claims before the Commiſhoners, 
« do put in their Claims within the Space of thirty Days immediately 
cc after the Proclamation made by the Chief Governor; which Proc la- 
© mation was not to be made till the Commiſſioners for executing the 
Act ſhould arrive at Dublin, and ſhould have met for the Execution 
« of the Commiſſion, but as ſoon after as might conveniently be; and 

that after the ſaid Time ſhould be expired no Claim ſhould be re- 

* ceived, but the Party left without Remedy, and debarred for ever.” 

4 Now there are three Sorts of Perſons particularly concerned in this 
| Firſt, T he Soldier wy the Alvcatance, 
= Secondiy, The Innocents that were to be reſtored. 

Thirdly, The ſeveral Perſons and Bodies Politick mentioned; in the 
Ac by Name. 

Firſt, The Soldier and Aduen turk. And theſe are intitled not only 
in Purſuance of the 17 Car. 1. c. 34: but likewiſe by the King's Royal 
Declarations, which are incorporated into this Act, and ſay, That the 
Lands and Tenements, which the Adventurers and Soldiers poſſeſſed 

the 7th of May 1659, ſhould be confirmed and made good to them : 

But thoſe Perſons, no Doubt, were obliged to claim, in order to de- 

veſt the Lands, which by the veſting Clauſe were in the King, 

| 536. This is plain from the two Clauſes of making out Certificates, for 

=— - ; by theſe the Commiſſioners were impowered to make out their Certi- 
= fieate, according to every Man's Intereſt ; and on ſuch Certificate the 
Chief Governors, with the Advice of the Council, were to order Let- 
ters Patent under the Great Seal: So that the Adventurer and Soldier 
being to begin a Title from the King, he was to make out his Right 

before the Commiſſioners; and the Patent was to be granted, we in 
the uſual Way, where the Patents are ex Gratia, by Letters from the 

King, and Fiat to the Lord Chancellor; but theſe Patents were ex 

Debito Juſtitiæ, and founded only on the Certificate of the Commiſ- 


fioners, without any Order from the King. 
504. Secondly, The Innocents that were to be reſtored. 
Theſe come under the deveſting Clauſe, which immediately follows 
after the veſting Clauſe in the King: The Words of the Proviſo are, 
« That the Act ſhould not veſt, or be conſtrued to veſt, the Lands of 
8 * innocent Proteſtants or innocent Papiſts, their innocent Heirs, Exe- 
Aue io. & cutors or Adminiſtrators,” Now theſe likewiſe were obliged to 
Claim, in Purſuance of the Act, becauſe they were obliged to make 
out this Qualification of Innocence; but when they had made that 
appear, they were not inforced to take out any new Patents, becauſe 
they were not to begin any new Title from the King, but remitted 


to their old Title to ſuch Lands as they claimed, and the Lands 
: came 
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came out of the Crown, not by any Patent or new Grant, but by the 


deveſting Clauſe in the Act of Parliament. 
But then the Adventurer and Soldier was to be reprized, wherever 
ſuch Innocent was to be reſtored ; and the Words are, That he ſhall be 


nm 


504. 


forthwith reprized : So that the Repriſal was to go "yr paſſa with 


the Reſtitution. This appears by the enacting Clauſe, immediately 
following the deveſting Clauſes; and alſo by another Clauſe in the 
Inſtruction. 11 TS! | | 
Thirdly, The ſeveral Perſons and Bodies Politick, mentioned by 
Name in the At, | 8 Wy 

_ Thoſe are of ſeveral Sorts ; ſome that were reſtored to their old Ti- 
tles or Eſtates, others that obtained new ones. 3. 


_ Firſt, Thoſe that were reſtored to their old Eſtates, and thoſe by 
the firſt Act, were not obliged to claim, becauſe they were not obliged 


to make out their Innocence, ſince they were declared innocent by Act 
of Parliament; nor were they obliged to make out any Title to their 
Eſtates, becauſe they claimed by their old Title, to which they were 


remitted, and not by any new Grant from the King; and ſuch were 


the Archbiſhops, Biſhops, Deans, Duke of Ormond, and others. 


But here a Diſtinction was made; for my Lord Clanrickard, and 
ſeveral other Papiſts, reſtored by Name in the Act of Parliament, en- 


tcred into more Lands than they were intitled to, and therefore ſuch 


Perſons, who claimed under ſuch Clauſes, were by the Act of Expla- 


nation to make out their Title to the ſeveral Parcels of Lands they 


claimed before the Commiſſioners for the Execution of the Act, within 
ſuch Time as ſhould be by them limited, or in Default thereof, to 


forfeit two Years Value of the Lands in their Poſſeſſion reſpectively. 


Secondly, As to thoſe particularly named in the Act, they were to 
begin new Titles; their Clauſes are in Confirmation of Letters Patent 


granted from the King, and then the Particulars of the Eſtate granted 


appeared in the Patent, as in Sir George L.ane's Clauſe 565; or elſe 
the Particulars of the Lands were mentioned in the Act of Parliament, 
as in Sir Robert Southevells Clauſe 568, 569. And in theſe Caſes there 
was no Occaſion to claim, becauſe they had Title by Letters Patent, 
or by the Act itſelf, i 

So in the Duke of Z7ork's Clauſe there ſeemed no Occaſion to claim, 


which veſts the Lands of the Regicides in the Duke of York; and the 


Reaſon is, becauſe by the Inſtructions it appeared that thoſe Lands 


524. 


978. 
579. 


were aſcertained by a Certificate, returned by the Commiſſioners into 


the Exchequer; for it appears, by Inſtructions, that the Commiſſioners 
were to return a Particular of their Eſtates in the Exchequer, upon 


their firſt Sitting to do Buſineſs; and here no repriſable Perſons were 


in Poſſeſſion, for the Regicides were in Poſſeſſion, who were forfeiting 
Perſons. „ 

But in all 6ther Caſes, I take it, where the Perſons were to begin a 
new Title from the Crown, and there are only general Words in the 
Act of Parliament, there they ought to claim, becauſe the Commiſ- 
ſioners are to aſcertain the Particulars that are to paſs by ſuch Clauſes. 
I can't ſay, but that if an Act of Parliament ſhould grant in gene- 


ral Terms all the Eſtate of J. S. but that it would paſs by the Act: 


Jet 


524. 
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Yet ich; i is the Wiſdom of ah Legiſlature, that where Property i Is 


concerned, the Statutes do never grant Eſtates and Intereſts. without 
aſcertaining them in the Acts themſelves, or without ſettling ſome 
Means whereby they may be reduced to a Certainty; for ſuch Act 


would breed Confuſion, inſtead of a certain Diſtinction and Settle- 
ment of Property. 


When theſe Perſons that were particularly named. in the AQ enter'd 
into their ſeveral Eſtates, thoſe Adventurers and Soldiers that were 


poſſeſſed of them and ouſted were repriſed, and theſe being favoured 


of the King, they eaſily obtained that ſuch as were ouſted by their 
Claim ſhould be immediately repriſed ; and therefore we find that, 
in the Act of Explanation, thoſe who were removed from the Duke 


of Ormond's Eſtate, and afterwards reprized in Catherlongh ſhould 
retain two Thirds of it, were poſſeſſed the 7th of May 1659. 


And there were ſuch unden of thoſe that came in on the Com- 


miſfioners Stock of Repriſals, ſo many Innocents reſtored, whereby 
the Adventurers and Soldiers were reduced to a Neceſſity of claiming 
Repriſals, that the Stock of Repriſal fell ſhort, . and therefore the 


Soldier: and Adventurer. were by the Act of Explanation retrenched | 


one Third of what was their real Due. 


But it is the perfect Model of that Act of Parliament, that the Sol- 


* and Adventurer was not to be removed out of what he was in 
Poſſeſſion of, for any Reſtitution, till he was duly poſſeſſed of his 


801. 


two Thirds: This is provided both at the Beginning and Ending of 


the Act of Explanation. After this Retrenchment, there ſeems 18 be 


5 Room made for every Body, in Purſuance of the Act of Explanation; 


for by this Act, if an Innocent claimed more than was his Due, the 


Adventurer or ier in Poſſeſſion had it in his Election, er to 


give it up to the Claimant, and have Recourſe to the Stock of Re- 
priſals, or chooſe it as Lot, and try it with the Claimant, who was 


to ſet up no Title but what he had put into his Claim. 


Two Years Time was thought a competent Time, in which all 


theſe Matters ought to be ſettled ; and therefore a Clauſe was added 


to the Act of Parliament, that in Caſes which ſhould happen before 


the Commiſhoners, which were doubtful, and the Act found defective 


868. 


in Points neceſſary for carrying on the intended final Settlement, that 


the Commiſſioners, or any three of them, might acquaint the Lord 
Lieutenant, or Chief Governor and Council, with their Proceedings 


and Doubts, and ſuch Order for Amendment, Enlargement of Period, 
Explanation and Direction, as ſhould therein be made by the Lord 


Lieutenant and General Governor, and Council, — be as ef- 
fectual as if the ſame had been inſerted in the 1 

This is the Top- Stone and Finiſhing of this Building; for it was ap- 
prehended by the Legiſlature that ſome Time ſhould be given, before 


every Man's Right ſhould be ſettled and adjuſted, and the Lord Lieute- 


nant and Council were armed with a Power to fix every Man in his pro- 


per Settlement, ſo that there might never after be any Controverſy or 
Contention about it; and this they've done by theirAnſwer of Reſolution 


944. 


of Doubts; where they ve ordered, that where any Certificates of Let- 


1 ters 
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ters Patent ſhall have been paſſed to Perſons intitled, they mall hold 


and enjoy the Land againſt the King, Bodies politick, and all Perſons 
whatſoever, unleſs thoſe whoſe Titles are ſaved: in ſuch Certificate. 
Now the Perſons intitled muſt be underſtood: the Soldiers and Ad- 
venturers, who by the Act were intitled to receive Certificates; for 
_ otherwiſe” the Confirmation would be utterly - inſignificant, for the 
Conſtruction that is made by thoſe who argue for the Defendants, is 
only, that if a Certificate be granted to thoſe that have Right to 
them, they ſhall have Right; whereas the Meaning of the Act was 


to make the Certificate Final to the Parties, that after they had bcen 


retrenched they might never after be diſturbed in that Part which they 
enjoyed; but if the Conſtruction were, that they were in all Points 


to be intitled to the Certificate, or elſe they were to be open to all 


other Titles, then it would amount to no Confirmation at all; and 
this Rule made for the final Settlement of all Adventurers and Sol- 
dicrs, and their Security, would come to nothing. 
Ssecondly, We come now to the Proviſion for the College, which 
in the Act of Explanation ſtands thus: 00.1 | 
Provided always, and it is hereby enacted and explained, that no 
Lande, whereof the Provoſt, Fellows and Scholars of the College of 
the Holy and undivided 'Frinity of Queen Elizabeth, near Dublin, 
were ſeiſed in Fee in the Year 1641, and are now in their actual Poſ- 
ſeſſion, nor any Lands held by Virtue of any Grant, Leaſe or Fee- 


Farm, from the ſaid Provoſt, Fellows and Scholars, and forfeited to 


his Majeſty, ſhall be diſpoſed by Virtue of this, or the ſaid former 
Act, but that they, and every of them remain, and be in the Pro- 


582. 


830. 


voſt, Fellows and Scholars, and their Succeſſors for ever, ſubjece 


nevertheleſs to the Payment of ſuch Quit-Rents for the ſaid forfeited 
Lands, as Adventurers or Soldiers, by Virtue of this or the former 
Act ought to pay; any Thing in this or the ſaid former Act con- 
tained to the contrary notwithſtanding. „„ 

This Clauſe is not only a Clauſe of Reſtitution, but likewiſe of 
Augmentation of Revenue to the College, and the Reaſon of Aug- 


mentation at this Time was, that the Reſtauration had in its Con- 


ſequence leſſened their Income; for during the uſurped Power, the 
College had ſeveral Lands given them, which belonged to the Arch- 
biſhop of Dublin, the Dean and Chapter of St. Parrick's, and 
Biſhop of Meath, which by the Act of Settlement were all reſtored 
to them again, and therefore the Lands held of them in Fee-Farm, 
and forfeited to the King, were granted to them in Compenſation ; 
but whatever was the moving or procuring Cauſe of this Grant, 
yet it was ſtill a new Grant, and as ſuch it was to be expounded ; 


: $4 } 


{o that as to the Lands which were held of them in Fee-Farm, Ordinance 


and forfeited to the Crown, theſe were an Augmentation and Gift 
from the King, and the College was to begin a Title from him, 
and therefore they were to be paſſed to the College by Certificate 
and Patent, and they are not immediately veſted in the College 
by the Act till they are claimed, nor can they, as it has been ar- 
gued for the Defendants, be immediately executed by the Act in the 


Rrr College, 


1619. 
Cap. 74. 
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were ſo to be granted and conveyed. 
S Secondly, That which puts this Mat g 
which obliges the College to paſs a Certificate and Patent; the Words 

are, That the Commiſſioners ſhall appoint; Books to be made of 


| “the Allotments of Adventurers aud Soldiers, the Augmentation of 
| © Biſhops; and Proviſions for the.College of Dublin, and on Certifi- 
* under the Hands and Seal of the Commiſſioners, expreſſing. the 
« Names of the Perſons, with convenient - Deſcriptions, Denomina- 
© tions and Number of Acres, that then the Lord Lieutenant ſhall 
grant a Patent, without any Letter or Warrant from the King.” 
i By which Clauſe 'tis plain, that the Proviſions, vg. all the Provi- 
ſions of the College muſt be paſſed to them by Certificate and Pa- 
dent, as well as the ſeveral Lots of the Adventurers and Soldiers, and 
| there was the ſame Reaſon it ſhould be ſo, becauſe they were to be- 
gin a Title, and the Right was to paſs out of the Crown to them- 
ſelves; and if the Commiſſioners were to grant a Certificate, there 
muſt be a Claim before ſuch Commiſſioners, for they could not cer- 
tify a Right till they had Notice there was ſuch. a Right in them. 
- Thirdly, There is another Clauſe in the Statute, that ſhews there 
was a Neceſſity that they ſhould claim, and this is a Clauſe that 
| ſtands ſubſequent to the College Clauſe, giz. Provided nevertheleſs 
B that no reprizable Soldier, Adventurer or Officer, ſhewing before the 
| TR 5th of June 1659, or Proteſtant Purchaſor in Connaught and Clare be 
9 removed out of any Part of the Premiſſes, which they are to have 
by this Act, before they be reprized for the ſame, according to the 
ſaid Statute, and indeed it is the whole Plan of the Act of Expla- 
nation, that the reprizable Perſon was to be actually reprized before 
| e was to be removed to make Room for any Perſon that was to be 
1 reſtored; ſo that this Perſon being in Poſſeſſion of the Lands belong- 
ing to the College, was not to give up any till ſuch Time as he 
was reſtored to other Lands; and therefore the College muſt needs 
claim before the Commiſſioners, otherwiſe it was only keeping du- 
ring the Time they were to claim, and then they would ouſt the 
| Perſon in Poſſeſſion without any Claim at all, which is contrary to 
| the whole Deſign and Tenor of the Act of Parliament. 132 
Fourthly, This was the contemporary Expoſition of the Act of 
Parliament, becauſe they did actually claim in Purſuance of the Act, 
and theſe Claims have been read to the Court, and theſe can't be 
ſaid to be ex abundanti cautela, ſince the Words of the Law require 
that a Certificate and Patent ſhould be paſled of them. 
But thoſe who have argued for the Detendants have very much re- 
lied, That ſince the Words of the Act are, © That no Land held by 
| NN 1 * _© Virtue 


n 
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© Virtue. of any Grant, Fee- Farm, or Leaſe from the College, and 
< forfeited to his Majeſty, ſhall be diſpoſed of by Virtue of theſe 
Acts, but ſhould: be and remain to them for ever, any Thing in 
„ this Act to the contrary, notwithſtanding ;” That therefore every 
Diſpoſition of theſe College Lands by the Commiſſioners is abſolutely 
void; that the Commiſſioners had no Power to diſpoſe; that what 
they did was coram non judice, and that this Clauſe is to be conſtrued 
as the Nom obſtante in Patents, and as an Exemption ; and the Lands 
contained in this Clauſe are out of the Power of the Commiſſioners. 

It is very true, that if the Commiſſioners had no Power over 


thoſe Lands by Virtue of this Clauſe, and that their Diſpoſition was 


void, then no Confirmation can operate to make a void Clauſe good, 
nor would the Plaiptift- have been within the Reſolution of Doubts, 
if what the Com miſſioners had done was coram non judice. = 
But the Commiſſioners have Power over the Land granted to the 
College ; and this appears plainly from what has been ſaid already. 
Hrſt, Becauſe the Commiſſioners had a Power to declare whether 
the Lands had been forfeited or not, for they were to declare whe- 
ther the Perſons that held of the College were innocent or not, and 
if this Clauſe was to be conſtrued as an Exception out of their 
Power, then they would make no Declaration of the Notency or In- 


nocency of the Perſons holding the Lands, and conſequently the Col- 


lege could have no Title, for they derive Title by the Attainder or 
Outlawry of Fitzgerald for High Treaſon, for they've ſet out the In- 


quiſition, tho' they ſay he is guilty per Inquiſitionem, and the Title 


they ſet upon this Record is, by the Declaration of Nocency, by the 
Commiſſioners ſet forth in the Plaintiff's Title, ſo that if the Decla- 
ration be void the College can have no Title, which concludes plain- 


ly theſe Lands are not out of the Verge or Power of the Commiſ- 
Baels . | | 


Secondly, If this was an Exemption of the Lands out of the power 


of the Commiſſioners, they would have no Authority to reprize ſuch 
Adventurers and Soldiers as were turned out by Virtue of this Clauſe ; 
and by the Clauſe 884, ſuch Adventurer and Soldier was not to be 
removed till he was reprized ; ſo that to make ſuch Conſtruction on 


this Clauſe, as if it extended to exempt the Lands, would-be to con- 


ſtrue it in a Manner that would make it inconſiſtent with that Part 


of the Act. 


If then the College ought to claim, then by the Clauſe 5425 543, 


they are debarred by their own Non-claim ; and if the Certificate was 
not void, but only voidable by the Clauſe of the College, then by the 
Clauſe 540, but more eſpecially by the Act for Reſolution of Doubts, 
ſuch Certificate is confirmed againſt all Perſons and Bodics Politick. 

_ Thirdly, There is no Doubt but the Act of Reſolution of Doubts 
confirms the Certificate againſt the Claim of any innocent Perſon, 
that is not expreſly mentioned within the Certificate, and the Clauſe 
for the Innocent is much ſtronger penned, than that for the College; 
the Words are, © That this Act, or any Thing therein contained, ſhali 
not veſt or be underſtood, or conſtrued to veſt in their Majeſties, 
* their Heirs and Succeſlors, or otherwiſe to prejudice or take away 


any 


, 
2 
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F any Eſtate from any innocent Papiſts, their innocent Heirs, Execu- 
* tors or Adminiſtrators,” and yet the confirming Clauſe ſets up the 
Certificate againſt their Title, if they be not expreſly mentioned in 
ſuch Certificates. Mtn 941+ 65 , il! 
Now the Words in the Innocents Clauſe, That they ſhall not veſt, 
are much ſtronger than the Words in the College Clauſe, That they 
ſhall not be diſpoſed of; the Innocents, is a Clauſe of Reſtitution to 
the Land, to which the King had no Title by Forfeiture ; the College 
Clauſe is a new Grant of Lands under a Forfeiture ; if therefore by 
the Reſolution of Doubts, the Perſon that claims by Certificate is to 
hold againſt the Title of the Innocent, he ought to hold againſt the 
Title of the College where 'tis not mentioned in; the Certificate. 
I To conſider the Conſequences of this Doctrine, if this Certificate 
ſhould be adjudged void. 33CECCCC0ã ↄ ↄ² Yo der 7 
„ oo rn ir 
Firſt, That the Adventurer and Soldier would be perfectly ſtripped 
of his Inheritance, becauſe he could not be reprized, which were to 
deſtroy the Title of a Perſon who was a Purchaſor for valuable Con- 
ſideration, under ſeveral Acts of Parliament, wherein by thoſe Acts 
he was intitled to a Relief, and where he had likewiſe paid an Half 
Year's Rent for the King's Royal Bounty, which went towards the 
Charges of the Act, and likewiſe one Penny per Acre to the Com- 
miſſioners and Sub- Commiſſioners for ſettling the Act, and likewiſe re- 
trenched by the Act of Explanation, one Third of his real Due, and 
by the Terms of that Act, were not to be removed till he was re- 
prized; now if after all this Conſtruction of the Defendants were to 
take Place, after all theſe Payments and Deductions, he would be 
turned out without any Satisfaction at all, whereas the College only 
ſuffers by their own Laches and Negligence, where they ought to elaim. 
Secondly, The laſt and moſt terrible Conſequence of all, if this 
Certificate ſhould 'be adjudged void, is, that it would introduce an 
Uncertainty of Property through the whole Kingdom: That which 
is the preſcnt Happineſs of the Kingdom of Feland is, that after all 
the Revolutions and Changes, which have been in their Property, 
they are now come to ſo firm and laſting a Foundation, that, it is to 
be hoped, will never be ſhaken ; and the very Baſis of this Eſfabliſh- 
ment is this Certificate and Patent; this is the Beginning of every 
Man's Title; Men have no Deeds nor Evidences higher to ſhew, 
whoſe Eſtate it was before the Date of the Certificate, 1 
I take it therefore, that theſe Laws of Settlement and Explanation 
are to be conſtrued according to the Intent of the Legiſlature for the 
Quiet of the Kingdom, and always liberally to be expounded to the 
Settlement of Perſons intereſted, and "twill be a very dangerous 
Thing to the Peace of the Kingdom, if the Certificate and Patent 
ſhould in any Caſe whatſoever be conſtrued to be coram non judice. 
I ſhould have all manner of Tenderneſs for the Right of the College; 
they are Nurſeries of Religion and Learning, and thercfore all Dona- 
tions for Increaſe and Augmentation of their Revenue are to be liberally 
expounded : But I dare not make ſuch an Expoſition in Behalf of the 
College, as would let in a general Uncertainty into the Property 4 the 
| 5 whole 
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whole Kingdom; and if I- ſhould adjudge the Certificate and Patent "hi 
to be void, I don't know what would be the Conſequence of ſuch a 1. 
Judgment: How many other Certificates and Patents may be con- 15 
trary to the Direction of the Act, is what no Man living can foreſce; Wt 
and if any Perſon ſhould meet with Succeſs on ſuch a Queſtion as this, | 
and receive a Judgment in his Favour, that a Certificate and a Pa- I 
tent are void, it would beget infinite Queſtions on other Certificates "18 
and Patents, and ſo by Degrees the whole Act of Parliament would "ih 
be unravelled. On Statutes that are made for quicting the Kingdom, "01 
ſuch Reſolutions are to be made as tend to the Peace of the Nation; . 
and 'tis better the Non- claimant ſhould loſe the Right he would have 5 
had, if he had claimed, than a general Uncertainty ſhould have been i 
made in Property, by the Negligence and Laches of thoſe who have ., 
JJ; e ee 1 
It is a general Rule of Judgment, that a Miſchief ſhould rather be =. 
admitted than an Inconvenience; it is only a Miſchief to the Defen- 11 
dants, if their Right be barred by their own Laches in not claiming; Will 
but it will be an Inconvenience to the whole Kingdom, if the Certifi- "my 
cates and Patents (under which the Titles, Purchaſes and Settlements 1 
of this Kingdom ſhould ſtand) ſhall be adjudged void, and coram non 01 
judice: Wherefore 1 think Judgment ſho ld be given for the Plaintiff. | 
Pepeys verſus Crereton. 1 
"THIS is an Action on the Caſe on a Promiſſory Note, whereby Promiſe to 105 
the Defendant promiſes to pay the Plaintiff 23 J. at the Day n. 1 
of the Marriage of the Defendant, or the Day of his Death. ho or "Wi 
So there is a ſecond Count on a Promiſe to pay 23 J. to the Plaintiff Death. av 
at the Defendant's Day of Marriage, or Day of Death. The Plaintiff Wil 
avers, That the Defendant married Lucy Grave, whereby the Action Wh 
accrued. VE G2 LE | | bi y 
The Defendant demurs generally. 0 
The Plaintiff joins. | LES 19 1 
To this Declaration it has been objected, That there being two Days i 
of Payment mentioned, gig. the Day of Marriage, and the Day of wht 
Death, and the Defendant being to do the firſt Act, that is, to pay 1 
the Money, that he, according to the Caſe of Sir Rewland Hayward, 2 Co. 35. 1 
has his Election, which of the Times he will make the Pavment. | 
But I think in this Caſe the Defendant has no Election, but muſt 1 
pay the Money on his Marriage; for Sir Rowland Hag ward's Caſe, 1 
and all Caſes upon Bonds and Promiſes, turn upon this general Rule, 0 
That all Contracts are to be taken according to the Intent of the ft 
Parties expreſſed by their own Words; and if there be any Doubt in bil 
the Senſe of theſe Words, ſuch Interpretation muſt be made as is moſt vi 
ſtrong againſt the Grantor or Obligor, that he may not, by the ob- b4 
ſcure wording of the Contract, find Means to evade and clude it. 104 
Therefore if a Man grants a Rent of 201. or a Robe to one and his 1100 
Heirs, the Grantor ſhall have the Election, for he is the firſt Agent, $00 
by the Delivery of one, or the Payment of the otter; viz. he having 16 
1 
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by his Contract undertaken to do one Act or the other, he has ſtill left 


it in his Election to chuſe which he will do: But if a Man grants a 
Rent - Charge to another out of his Lands, tis but one Act to be done, 


Plowd, 172. | 


and the: Grantee, hath two Remedics, cither; by Way of ' Diſtreſs, or 
Writ of Annuity ; for the Grantor having granted it, he has charged 
his Perſon, and having granted it out of his Lands, he has charged his 
Lands'alſo ; and having thus granted two Remedies, it muſt be in the 
Election of the Grantee, who is to have the Benefit of theſe Remedies, 
winehzhewidl heve.: co wo „„ nne hotly 
So in the Caſe of Hill and Grange, it a Man makes a Leaſe for Years, 
and reſerves a Rent payable at Michaelmas and Lady-Day, and there 
is a Condition, that if the Rent reſerved be behind and unpaid at the 
ſaid Feaſts, and ten Days after, that then the Leſſor ſhall re-enter: The 
Conſtruction of ſuch Leaſes has been, that the Rent is due at the Day, 


ſo that the Leſſor may diſtrain for it; but to ſave the Condition, the 


1 Vent. 58. 


the Rent, in order to have Advantage of the Condition broken. 


Leſſee may tender at the laſt of the ten Days, becauſe thoſe are Days 


of Grace given by the Condition, that the Leſſee may ſave his Eſtate 
by the Tender; and therefore if he tender at the laſt of the ten Days, 


it is ſufficient; and that is likewiſe the Day for the Leſſor to demand 


In the Caſe of Reſvill and Coates the Condition of the Bond was, 
that the Obligor ſhould bring the Son and Daughter of J. S. at their 
full Age, to give ſuch Releaſes as a third Perfon ſhould require: The 
Defendant pleads that the Son is alive, and under Age; to which the 
Plaintiff demurs, and the Demurrer allowed; for the Force of the 
Bond is not ſuſpended till they arc both of Age, becauſe *tis to be 
taken, not conjunctively, but reſpectively and diſtributively; for the 


; - Obligor undertakes that the Daughter ſhall releaie at her full Age, 


as well as the Son; and if ſhe does not, the Condition is broken. 


And fo univerfally, when any Perſon undertakes to pay Money on 
two ſeveral Contingencies, the natural Senſe of ſuch Contract is, that 
he muſt pay it at either of the ſaid Contingencies, for the putting in, 
that he ſhall pay at the one or other, is for the Benefit of the Obligee 
or Promiſee, that he may have his Money at any of the Contingencies 
happening: And this is the genuine Signification of thoſe Words, and 


likewiſe that which is ſtrongeſt againſt the Promiſor or Obligor ; for 
if he would have the Payment ſufpended by both the Contingencies, 


the Promiſor or Obligor muſt take Care in expreſs Words to limit the 


I Lev. 54, 55. 


Payment, after the happening of both Contingencies: And there is an 
expreſs Reſolution in the Caſe of Sayer and Gleaue, in Debt on an Ob- 
ligation, That if a Ship put to Sea, and either the Goods or the Ob- 
ligor came ſafe, he ſhould pay ſuch a Sum over and above the Uſe 
allowed by the Statute; the Defendants plead, that the Obligor died 
before he returned ; and it was objected, that the Defendant had an 
Election to pay at which of the Contingencies he would; and therc- 


fore the Executors of the Obligor were excuſed, becauſe their Teſtator 


never returned ſafe. But 'twas refolved, that the Law ſupplies the 
Words hich ſhould firſt happen, and no Prejudice to the Executors 
of the Obligor, becauſe it was the Senſe of ſuch Contract, that Pay- 
ment ſhould ariſe on either of the Contingencies. a 
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But it is much ſtronger in this Caſe, becauſe the Promiſe is to pay 
at the Day of Marriage, or Day of Death: Now if the Payment were 
not to be made at the Day of Marriage, that Part of the Promiſe 
were vain and idle, and to no Purpoſe; for ſince 'tis certain all muſt 
die, tho putting into the Contract the Day of Marriage would be al- 
together inſignificant, ſince, according to the Defendant's Expoſition, 
the Payment could not be made on the Day of the Marriage of the 
Defendant, but muſt wait till the Time of his Death; and therefore 
Judgment muſt be for the Plaintiff 


+ 1, Firz-Patrick verſus Strong & al. 


IN Debt upon a Bond the Defendant craves Oyer of the Condition, 
which was, That if we the above-bound ohn Strong and Patric 


Strong, or either of us, any or either of our Heirs, Executors or Ad- 


miniſtrators, do well and truly pay to the above- named Lawrence 


Fitz-Patrick, his Executors, Adminiſtrators and Aſſigns, all Sum or 
Sums of Money which ſhall appear to be due upon a fair Account 
ſtated, on Account of Rent, or Arrears of Rent, due the firſt Day of 
May laſt, at or before the firſt Day of November next enſuing the 
Date hereof ; then the above Obligation to be voildc. 

The Defendants plead, that on the firſt Day of November then next 


_ enſning the Date of the Obligation, ig. 4 die Nov. 1709, at Dublin, 


in the Pariſh of St. Michael in the Ward of St. Michael, they paid to 
the Plaintiff all ſuch Sum and Sums of Money which then appeared 


to be due on a juſt Account ſtated, on the Account of Rent, or Arrears 


of Rent, due on the firſt Day of May in the Year aforeſaid. 


To this the Plaintiff demurs, and ſhews for ſpecial Cauſe, that the 


Defendants had not ſhewn any particular or certain Sum of Money 
that they had paid to the Plaintiff, nor what was the Value of the Rent, 
or Arrears of Rent, due the firſt of May. 15 l 
Ihe Defendants join in Demurrer; & judicium pro Cue r. 

It is here to be conſidered in what Caſes the Defendant may follow 
the general Words of the Condition, and where he muſt plead parti- 
cularly, fo as to make a Bar, that is Subſtantive and Traverſable by 
the Plaintiff. | Pe Ht 


N 


— 


The general Rule is, that every Bar being a Confeſſion and Avoid- Pleas in Bar. 


ance of the Plaintiff's Action, muſt be Subſtantive and certain, with 


an Avoidance of the Plaintiff's Demands, which he may traverſe, and 


thereon go to the Iſſue; becauſe the Declaration of the Plaintiff ſtands 
confeſſed, as far as it is not avoided by the Defendant, as the Obliga- 
tion in the Penal Sum in this Cafe ſtands confeſſed, unleſs the Deten- 
dant ſhews ſome other leſs certain Sum contained in the Condition, 
and by him paid in Avoidance of it. | 

But there are Caſes in which the Defendant may plead a Perfor- 
mance, according to the Generality of the Condition; and it ſhall 
come on the Plaintift's Part to aſſign a Breach : And theſe are, 
Fiſt, 


* 


* 
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Firſt, Where the Bar is in the Negative, there tis impoſſible for the 
Plaintiff to go to an Iſſue; for a Negative can't be proved, and there- 
fore the Plaintiff muſt aſſign a Breach, by replying in the- Affirmative, 
on which the Iſſue may be properly taken: As if a Condition of a Bond 
is, that the Defendant ſhould not deliver Poſſeſſion to any Perſon but 
to the Leſſor, or to ſuch Perſons as bim lawfully evicted; the Defen- 
dant pleads, he did not deliver the Poſſeſſion to any, but ſuch as him 
lawfully evicted: Here it comes on the Plaintiff's Side to aſſign a Breach, 
and ſhew that he delivered the Poſſeſſion to ſome Perion that had not 
| lawfully evicted him, becauſe the Condition being in the Negative, 

the Defendant's Plea muſt neceſſarily be in the Negative alſo; and the 
Plaintiff, to aſſign a Breach, muſt aſſign a Fact directly oppoſite to ſuch 
Negative Condition. 1 Lev. 83. Pullen verſus Nicholas. So if an Ob- 
ligation be to perform an Award, and the Defendant pleads no Award 
made, tis not ſufficient for the Plaintiff to ſhew an Award made in 
his Replication, unleſs he ſhews alſo a Breach, becauſe the Defendant's. 
Plea is in the Negative, and the Plaintiff, by replying in the Affirma- 
tive, does not ſhew the Obligation to be broke, for the Shewing ſuch. 
an Award leaves it incertain whether it was performed or not; and his 
having ſhewn that there was an Award ſubſiſting, does not make it 
appear that he was intitled to the Money, unleſs he alſo ſhews that 
Award to be broken. Hayman verſus Gerrard, Saund. 102. The Con- 
dition of a Bond was, that the Obligor ſnould render an Account of 
the Goods of Villiam Narrel deceasd, which came to his Hands, and 
make an equal Dividend between him and the Obligee: The Defen- 
dant pleads, no Goods came to his Hands; the Plaintiff muſt reply 
what Goods came to his Hands, and over that aſſign the Breach that 
he did not account for them; becauſe the Plaintiff, by replying the 


Goods came to the Defendant's Hands, leaves it on his own Shewing 


indifferent to the Court, whether he be intitled to the Penalty of the 
Obligation or not, unleſs he goes over and ſhews, that the Defendant 
did neither account nor divide them. 5 „ 3: 
Secondly, Where the Condition refers to a Multitude of Particulars, 
which may never be brought to Iſſue by the Parties, there tis ſum̃cient 
for the Defendant to plead in general ; and it lies on the Plaintiff, by 
way of Replication, to aſſign a Breach ; becauſe ſor the Defendant, in 
his Plea, to deſcend to that great Variety of Particulars, would over- 
charge the Record to no Purpoſe, and would tend to intangle the De- 
fendant, who would fail, if he miſtook in pleading any of them; whereas 
the Plaintiff, by chooſing out of that Variety that ſingular Matter by 
which the Condition is broken, brings it to one proper ſingle. Iſſue : 
And therefore in this Caſe the Modern Lawyers have relaxed the an- 
cient Rules of Pleading, which required the Bar to be ſufficient and 
ſubſtantive; and, in ſuch Caſes, have only required the Defendant to 
follow the Generality of the Words of the Condition, without de- 


ſcending to Particulars. 

Thus anciently, where the Bond was for Performance of Covenants, 
they held it neceſſary to demand Oyer of the Condition, and likewiſe 
of the Covenants, and to plead particularly the Performance of each of 
them. 26 Heu. 8. 5. But this was found to be very inconvenient, 4 

2 | cauſe 
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_ cauſe this over- loaded the Proceedings with a Recital of all the Cove- 
nants, and exhibiting to the Court a Performance of each of them; 
whereas one might be in Controverſy between the Parties, and if one 
only were broken, twas as ſufficient and effectual for the Recovery 
of the Penalty, as if there had been a Breach of them all; and there- 
fore it was thought much more convenient, that the Defendant ſhould 
plead a general Performance, and tho Plaintiff ſhould aſſign a Breach 
in ſuch particular Covenant as he inſiſted on to be broken. + 
But this Rule, touching the Proceedings in general, fails in theſe 
four Particular? | Et q jr of 
Firſt, Where ſome of the Covenants are in the Negative; for a 
Negative can't be ſaid to be performed in a proper literal Senſe, (tho 
the not doing may improperly be called a Performance) and there- 
fore on a Special Demurrer the Defendant's Plea would be bad; aliter 
on a General Demurrer. 1 Leon. 311. Cro. Eliz. 232. 8 Co. 132. 
* Secondly, Where ſome of the Covenants are in the Disjunctive, 
there the Defendant can't plead Performance generally, becauſe both 
the Alternatives are not to be performed; and by pleading Perfor- 
mance generally, he does not ſhew in certain which is performed. by 
him; and therefore this is bad on a Special Demurrer, which ſhews 
the Want of that Certainty ; but where the Plaintiff does not demur 
for Want of ſuch Certainty, it ſhall be intended that the Defendant 
performed one of them, and therefore good enough... 1452. 
But in both theſe Caſes, where the Covenants are in the Negative 
or the Disjunctive, and the Defendant pleads Performance generally, 
and the Plaintiff replies, and aſſigns a Breach which is ill aſſigned, 
and the Defendant demurs, the Plaintiff ſhall not take Advantage of 
this ill Pleading of the Defendant's; becauſe by his Replication he 
admits the Performance of all the other Covenants, but that only 
where he undertakes to aſſign the Breach. 8 Co. 132. Hob. 14, 199. 
| Thirdly, Where the Covenants are to do a Matter of Law, as to 
convey, diſcharge an Obligation, ratify or to confirm, Cc. there it 
muſt be pleaded ſpecially ; becauſe it being a Matter of Law to be 
performed, it ought to be exhibited to the Court, to ſee it be well 
performed, who are Judges of the Law, and not to a Jury, who are Hb. 59.197: 
Judges of the Fact only. 1 Leon. 172. Dyer 229. e Ws. 
 Fourthly, Where the Covenants are Matters of Record; becauſe 
that muſt appear to be done by the Record, and therefore not to be 
tried by the Jury on the General Iſſue, whether the Covenants are 
performed or not. Co. Lit. 303. | e 
This general Manner of Pleading is allowed, not only in Caſe, 
where, on a Bond to perform Covenants, the Defendant pleads Con- 
ditions performed, but it obtains in all other Caſes, where the De- 
fendant's Plea would be overcharged with uſeleſs Matter, by de- 
ſcending to Particulars; and by following the general Words of the 
Condition the Plaintiff can properly draw it to a ſingle Point, by 
aſſigning a Breach; as if the Condition be, that the Defendant, at all 
'Times, and at Requeſt, ſhall deliver the Fat and Tallow of all the 
Beaſts, (5c. the Plaintiff muſt reply, and aſſign a particular Time 
when he did not deliver it; for if TO Pleadings were not ſo ds 
24 a 
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as to purſue the Covenants, the.Defendant would be: obligedi to fill 


the Pleadings with Multitudes of uſeleſs Deliveries, which might not 
be controverted by the Plaintiff ; whereas the Plaintiff, by aſſigning 
a particular Breach in tbe Non-delivery at any one Time, may bring 

the whole Matter in Queſtion. Cro. Elis. 749011 fo 1 

Fere likewiſe there is another Sub- diſtinction, vi. when the Con- 
dition conſiſts of Matters to be done, that lie within his oπ] n Kno W- 
ledge; for there, though they conſiſt of great Variety, yet he can't 

plead generally, but muſt ſhew the particular Performance of all 
Matters in his Plea; as if the Condition was, that the Defendant, 
Bailiff of the Plaintiffs Manor, ſhould render an Account of all the 
Rents of the Manor he has received, before ſuch a Day; there, if 


the Defendant pleads he has accounted for all the Sums before ſuch 
aqa Day, tis ill; but he muſt ſhew the particular Sums, becauſe it lies 
within his own Knowledge only. Cro. El. 749. Saunds and Maleverer, 


So if the Condition be, that the Defendant ſnould deliver Briefs to all 


Churches within ſuch a Time, and ſhould collect the Money given 


upon them, and ſhould deliver it over to the Plaintiff, there the De- 
fendant can't plead generally, that he has delivered the Briefs, col- 
lected the Money, and delivered it over to the Plaintiff; but he muſt 


particularly ſhew what Briefs were delivered, what Sums were col- 


lected, and that he delivered them over to the Plaintiff, becauſe ſuch 
particular Facts lie within his own Knowledge only. 1 Sid. 215. Mood- 


cee 


The Rule is, Non ſunt jon ga quibus nihil eft quad demere poſſis ; and 
therefore the Length of the Defendants Plea is unavoidable, where 'tis 


impoſſible to make it ſhorter; but where it lies as well on the Know- 


ledge of the Plaintiff as the Defendant, there the unneceſſary Prolixity 


zs avoided, if the Defendant pleads generally, according to the Words of 


the Condition, and it comes on the Plaintiff's Part to aſſign a Breach. 
But where there is-no ſuch Prolixity in the Defendant's Plea, there 


he can't depart from the Rule, by ſhewing a general Performance, 


according to the Words of the Condition; but he muſt plead it ſpecially, 
by ſhewing in certain how tis performed; or elfe he does not plead. a 


proper and ſubſtantive Bar, according to the Rule of Law, by which 
1 ſhould confeſs, and avoid the Plaintiffs Declaration; as if the Con- 


dition be, that the Defendant pay the Plaintiff all Manner of Coſts and 
Charges that J. §. ſhall charge the Plaintiff with, for carrying on a 
Suit; the Defendant pleads, he did pay all Manner of Coſts and 
Charges; this is ill, becauſe it relates to one ſingle Point, which may 
and ought to be ſued in certain, in order that the Plaintiff may take 
Iſſue on it. 1 Latw. 419. Nel. Lute. 1 26, 127. N 

So in the Caſe at Bar, it is not enough for the Defendants to ſay, 


that the Defendants paid to the Plaintiffs all ſuch Sums of Money 


which then appeared to be due on a juſt Account ſtated, becauſe he 
does not ſhew any Sum in certain; and not ſhewing what is paid 
there, there is no proper Iſſue for the Jury to try; and therefore ſaying 


that at ſuch a Time, and ſuch a Place, he paid all Sums, is ſhewing 


nothing in certain, on. which the Plaintiff can deſcend to Iſſue; and 


therefore the Obligation ſtands confeſſed, fince the Defendant * not 
ee | ew 
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ſhew to the Court that it is properly avoided, by the alledging the 
Payment of any other Sum, that by the Condition is to be paid in 
Diſcharge of the Obligation, and conſequently the Plaintift's Decla- 
ration ſtands good: Et ergo judicium pro Quer. Di 
Note; Where the Condition of a Bond is to perform Covenants in 
an Indenture, and the Defendant bringing the Indenture into Court 
pleads that there are no Covenants, the Plaintiff: may in his Replica- 
tion pray that the Indenture may be inrolled, and on ſuch Inrolment 
he ſhall have Judgment on Demurrer; becauſe by the: Inrolment 

It is become Part of the Plea; and. it appears that the Defendant on 

his .] nF Knowledge has pleaded a falſe Plea. 1 Saund. 316. 


Lodge, Leſſee of Ruſſel, verſus The Widow Jennings. 


ls is an Ejectment, brought by Joſeph Lodge, Leſſee of 7ohn Will atteſted | 
I. Ruſſel, againſt Penelope Fennings ; and on Not guilty pleaded, get Wit 
the Jury find, that Samuel Fennings the 11th of May 1708 made ferent Times. 
his Will, which they recite i hec- verba, in which he gives the Leſ- = Lucas's 
ſor of the Plaintiff all his Real and Perſonal Eſtate : They farther "05 
find, that the Will was figned, ſealed and publiſhed, and declared 8 
by the Teſtator, the 11th of May 1708, in the Preſence of Henry 

Rhodes a ſubſcribing Witneſs, who ſigned as a Witneſs to the ſaid 
Will in the Teſtator's Preſence : They farther find, that the 12th of 

May 1708 the ſaid Will was ſigned, ſealed and publiſhed by the ſaid 

Teſtator, in the Preſence of Thomas Louphier and Edward Harmer, 

other ſubſcribing Witneſſes, and that Louphier and Harmer then 

ſigned as Witneſſes in the Preſence of the {aid Teſtator: They find 

that Ryfſſe! demiſed to Lodge, that Lodge entered and was ejected 
by the Defendant : They ſay farther, that if the ſaid Rhodes, Lou- 


phier and Harmer, ſubſcribing their Names as aforeſaid, are three 
ſufficient Witnefles according to the Statute, and as the Law requires; 
and if the ſaid Will fo proved be a good Will in Law, and ſufficient 
to transfer the Houſe or 'Tenements, and Back-Houſe, (5c. to the 
faid Houſe, then they ſay ſhe is guilty; and if the ſaid three Wit- 
neſſes are not ſufficient, then they ſay ſhe is not guilty. 

On this Special Verdict there are theſe two Points, 912. 

Firft, Whether the Leſſor of the Plaintiff has a ſufficient Title, the 
Verdict not finding that Zerrings the Deviſor was ever ſeiſed or poſ- 
ſeſſed, or died ſeiſed or poſſefled 2 20 f 

Secondly, Whether this be a good Will within the Statute of Frauds 
and Perjuries ? . 

As to the firſt, I think it is ſufficiently found for the Plaintiff, tho 
it be not found that the Teſtator was ever ſeiſed or poſſeſſed, or died 
ſeiſed or poſſeſſed, becauſe they find the Defendant is guilty of Treſ- 
paſs, in Caſe this is a good Will; and it is a certain Rule in all ſpe- 
cial Verdicts, that if the Jury find the Point in Iſſue, and only put 
a Special Doubt to the Court in Matter of Law, tis a good Verdict; 

but if they don't find a ſufficient Matter of Fact to bring Light 
enough to the Court to reſolve that Doubt, then tis an =; 
Verdict, 


- 
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Verdict, and an immaterial Iſſue, and a Venire facias de novo ſhall 


This Rule is founded on clear and evident Reaſon, and undeniable 
It is founded on clear and evident Reaſon, becauſe the Jury are Judges 
of the Fact, tho the Judges are to judge and determine the Law ariſing 
on that Fact: Now the Jury being Judges of the Fact, they in finding 


the Giſt of Action have taken upon them to find every Thing that is ne- 


ceſſary to make the Defendant guilty, if the Point of Law be reſolved 
for the Plaintiff; in finding the Defendant guilty, they find every Thing 
that is material to make him fo, in Caſe the Doubt of the Law in which 
they are not reſolved appear to be for the Plaintiff, and the Court can't 
intend any Thing to the contrary of the Finding; therefore in this Caſe 
the Court can't intend the Deviſor was not ſeiſed, or did not die ſeiſed; 


for then inſtead of reſolving the Point of Law they would take on them 


to be Judges of the Fact, which is not their Province: If they ſhould 


_ intend that the Deviſor was not ſeiſed, or did not die ſeiſed, they muſt 
intend the Defendant was not guilty, tho' the Doubt of Law was for the 
' Plaintiff, which would be an Intendment againſt the expreſs Finding of 


the Jury; and then the Court, who are no Judges of the Fact, would 
reſolve againſt the Judgment of the Jury, who are Judges of the Fact. 

Again, It is the Nature of a Special Verdict that ſome eſpecial Point 
at Law be found; now when that ſpecial Point is removed by the 


Reſolutions of the Law, it is as if that were only a general Verdict, 


and it would be abſurd for the Judges to intend any Thing contrary 


to ſuch Finding; and the Special Verdicts are drawn up with a S, &c. 


1. e. if the Special Point at Law be for the Plaintiff, they find the 


5 Co. 97. 


| neceſſary to come to that Point had not been proved. 
Cro. Jac. 63. 


Defendant guilty; if for the Defendant, not guilty; and the Judge 


1 


would not permit the Jury to find ſuch Special Verdict, if all Matters 


Secondly, As to the Authorities. It is reſolved in Goodal['s Caſe, 
that on a Special Verdi& the Court will never doubt farther than the 
Jury have doubted: The ſame Rule is laid down Hob. 55, 262. Cro. 


Car. 458. 2. Roll. Ar. 698. 


Note. 


Cro. Car. 21. 


In the Caſe of Fairchild and Garre, in an Action of 'Treſpaſs, the 
Jury doubted whether a Surrender of a Donative Rectory to the Donor 
was legally good or not, and do not find that the Donor had accepted 
ſuch a Surrender: Yet becauſe the Jury's Doubt was, whether the Sur- 
render was good ; and if the Surrender was good, they found for the 
Plaintiff ; the Court held, that ſuch Acceptance ſhall be intended, and 
yet the Plaintiff had no Title, unleſs ſuch Surrender was accepted. 

In Ejetment, Caſte and Hobbs, the Jury find no Title in the Plaintiff, 
but found that Hen. 8. was ſeiſed and conveyed to the Defendant by 
Patent, which they ſet out iz hac verba, and pray the Diſcretion of 
the Court, touching that Patent. 'The Court adjudged it a void Pa- 
tent. It was objected, that there being no Title found for the Plaintiff, 
he could not recover: But 'twas reſolved by the Court, that the ſole 


Queſtion being, whether the Patent was void, they would intend the 


Plaintiff had Title if the Patent was void, becauſe the Jury had de- 
clared the Defendant guilty, if that Patent was illegal, _ 
— 5 | £ 
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$to-bis; Children in-ſeveral-Writings /undet his Hand ard Seal, an 
7 Romtyto bis Heib ſhauld enjon-in Caſe of Payment, and\in-"Eaſe'bf Molineaux. 

- Non-pityſagnt \deviſes; Oer. | rms; Son fand Heir paid, HO left 
dund, who can e yed:to Brluget, the Leſſor of the Plaintif) für Life. 

There were ſeyeral Queſtions put to the Cduſt by the Jun es Whe- 

ther gberWill was goad; or the Entry of the :Deviſce without 
Demand But it; waschbjected, that the Lifo of Badger, Leſſor" 'of 8 
the Plaiatif; Was not fotnd;-ſo'thar the Plaintiff: hadino'Title found, 

d but itcdcing iod-a:Spedhal- Verdict, the Court intended The was alive. 

ve is & Reſolution; of the ſame Nature in Ngo; 167; 0. 
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dEjetment, Special Verdict was found, tat Ad Eilat for Life, WAS Nur; This 
i devided)toAgnet>on'Edndition;i that if he departed: 'elearly ont Caſe ſeems to 
le l gr an dwelt in che Country; ſhe ſhould have u Rent, Gr. _ - FM 
Tbeyrindb that ſheorhehliter departed from TLondon, and went 6 arguing the 
| "Milbmiin "Suffolky and after, the Heir befbfe Entry, 'and the Eke- -- ho 

_ 16utsh, releaſe tu nr, and Aftéerwärds the Heir entered. Queſtion 

was, Mhather this: Releaſe was gecd; which depended on this Point 

of Law? Whether, after the Condition A HGH, the Eſtate was 
:  eveſed befbre an Enttye For if ſo; ſhe was I chant at- -Sufferance, 

and ite Releaſe: Would not ehure by Way of Enlargement of her 

Eſtate. The Judges reſolved ſhel Was oh Tenant” at Sufferande. vide Cro. El. 
Twaz then objected, that the Verdict was in ſufftcient, for the Con- * ww. 
dition does not appear to habe hecn broken; for it wag not found that Cab is an 
ſhe dwelt in the Country: But tie Court Was of "Opinion that it muſt Authority to | 
be! intended ſhe did dwell in the Country, and conſe ently that the r en 
4 on was brokep:ibecauſe'the oh only Poidt che ury doubted of is cited here, 
Was, whether" the: Eſtate for Lifel Was deveſted out of her without bur the right 

Fats and whetheriſhe had ſuch an Eftare,” "a5 'a Releaſs would _— 
operate upon. 23 1 bas. : O99 bm 110 
But it has been objected, that the Sei u 0b ile Deviſor and bis 
& ying ſeiſed, can't be taken by Intendment; and for this, the Caſe of 
Phumer and IV hizcot;: which has been reported in 1 77 ent. 314. 2 Mod. 

11990 but much better in 2 Lev. 158. and 2 Fones 60. 

The Caſe is this: An Action of Debt is btought againſt Fe Jeremy 
IWhitcot, as Guardian of the Met, in Fee, for the Efcape folr, in 
Execution for 2006 J. at the Plaintiffs Suit, out of che 82105 of 
Drickenfield ; to whom Sir Jeremy had granted that Office for his own, 
and two other Lives. On Nihil debet à Special Verdict was found, 

That Sir Jeremy was ſeiſed in Fes of the Office, and made a Grant for 
three Lives to Duoken feld; that Holt and divers others, in Execution 
for great Debts, did eſcape out of the Cuſtody of 7 Duckenfield ; and 
that he being a Man ae ernte Circumſtances ſuffered them to eſcape, 
and went with them; and that Duitkenfield, at the Time of the Grant, 
and the Commitment of Holt, andiof his Eſcape, was inſufficient; and 
the Queſtion referred was, Whether Feremy Whitcot the Defendant, 
"- MH on 


1 14 


40 


r 
* 29 e : : 
'ﬆ 5 } Sow I. 1 ö 
* | * 
ad ena t S n 
* L N q a 5 * 
, « V. + 4 n * of ws 
* 


2 Ro. Ab. 699. 


gg — tet Hh. 203 eee e w Dodd bb bh ged 
de anten, big Dgbt Wa aged Having Been ſavürkl Tims 
(he Ber, Hild fram the Bench tak aue Hine aten that the Mor 
; inſulfigientl found becauſe! it did aot find ariaufold inſuſß 
the Tims ok. the, A&ionIbraught ; Nad, ba thay Pareprion,\67/0r3r: 
ag deo as gWarded. } 503.07 30! 1780 NA 0 [84045 919W ror [ 
20 0 22 „Which Ladmit to He llaw, dass hot impu u Dot- 
Fe ave. laid, down 1 forinathis,{Caſtiithepe was not abſfßbient 
rice putait ctes vvithis the foo nnen fend 
For here.us G. ſulfieient: fou ufa bring hel MMAtfr of Lavin Jods- 
ment ;before.the:Cougt por 
cap. 11. which ſays, $i Cuftos Gaole non habet per qu 


vel unde ſolvat, reſpondeat Superior: So that the Gi Py 
from whence the Poin ann 
im 


inferior Gaoler at the 


| i 
Ignagamz 
ET . 7 


ftfeietor, 


the Spperior at Southaththe waryoFactisrnot fou, 
eſsien itouehingoths Law E fore the; Coùrtob But 


> 


* 


igfluenges q he Reſolution ruf this Court: Fbr 


here 1 Facs 10 75 ound} that, egdatg eny Doubt? tobchiilg the dlega- 


=; - 


exciQre vii) bun gang receive an) Doubt 
en e ound, ad touching the Deviſors 


„ 247 19918; ban nn 


50 any. 1 hing 
being, 1115 * or 
8 is tb 95 ſe 
ag Special, Verdi 
„as 0 


Fee.zrin, "Manor there Was C pyhelder, Who 


17 0 5 . De eaſy 1100 05 8 — 15 J. . the Leflor ofthe'Plaintiff 
eng. being h is; Couſin and G entered on 3 here, Ge. for the 
e Ep on, and Was is by ha 4. 5, Demoeſnc. as f and condiade, 


5 — Ax 
» 4 F Att 1 
* 


ſuper, 1975 1 i Title, they fiadlthe Defendant Guilt 


8 a 0 | 1 not, they find him Nit g —ͤ his was qudged to be an impe 
-iget 9d 0 Verds, | uff i here is no eſpecial. Dqubt left to the Court; but the 


0 judge upon the Whole Title; and if J. S. had aliened, 
Ni G Poe had been diſpenſed with; and if the Leſſor of the 


Plaintiff had re- purchaſed from the Alieneg, he would have no Eſtate, 


by reaſon of the Narr thongh be bad becn (Couſin and Heir to 
„. Sg that the yery Gilt of the Plaintiff's! Pitle in this Cafe is the 


ontinuance of the Seilm of 7. L and the Deſcent of the Manor to 


the Leſſor of the Plai ntiff. 0 10-941; 

So in the ſame Page, Nl. 11, in n " Jatithe Loſſes nf, the 
College, the Jury, ind, a-Special Verdict, That the College made a 
Leaſe to 4, upon Wee e find a ſpegial Matter in . where 

Condition was broken, and find thatthe Bailiff entered and leaſed 
to the F and did not find: that the Bailifl had any Deed from 
Bei Colle This is àn imperfect Verdict, for here. likewiſe the Jury 

oubted 5 * per totram materiam; and the v very Giſt of the Action is, 
hether the Kaen is broken or not? Which Condition giving the 


Plaintiff a Rig t of Entry, it can never appear to the Court that there 
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he has Acually made an oat, Will Within the Sta tilke, b exe . 
ting it in the Manner they have, fond; nd 1 che Seit, or 
dying: eiſed,. of the Devifor, is ont, of tle Catz, 
We come now to the ſecond a, VIS ' Wheths: this $44 a 8004 2d Point. 
Will, according to the Soleminitics required by the. Statute of F rauds 


and Perjuries? The \ Words are: And be it 1 7 al Beh Fl the 


« Authority aforeſaid, that from and after the caſt-Day,o the 
Nativity f oh the Baptiſt, 1696, all Deviſes. and 'Bequelts 'of 70 Gulielmi, 
ce any Lands, dene ments or Heredit taments, deviſable either Bd 
« of tho Statute.of Wills, or by this Statute, or by Force of che Cuftom 
* of any Borough, or any other. particular Cuſtom! mall be in Wk 
c ting, and ſigned by the Party ſo deviſing. the fame, or by tome 
« other Perſon in his Preſence, and by his expreſs Directions, and 
< ſhall be atteſted and ſubſcribed in the Preſence of the ſaig,Deviſor, 
cc by three or more credible Wirhefles, or elſe mall be void and of 
< none Effect. 
The better to confidbe/ this Matter, , we will confi der what, Was the 
Inconvenience the Statute deſign'd to prevent; and for this I, would 
look back, to know how the Law ſtood before the Statute, And then 
conſider the Solemnities the Statuto has added. 
At Common Law there was no fuch Thing as a Will of EAMG: This 26 
and in this the Rule of Property of theſe Kingdoms (which, ds Coke feems awry. 
ſays in his firſt Inſtitute, was Feudal, and not allodial) agrees "with all 3338 
the foreign Feudiſts, Lib. 1. Fendorum Tit. 95 Filius ; Hefe, Fi i, am Book, &. 
vel Nepotes e Filio, nulla Ordinatione 1 uhitti in Frodo inanente ct. 
del alente; & Godofridus Gloſs. And the Feudiſts agree, that 
there could be no Legacy nor 'T eſtament of theni ; - and the Neiten i 1 
the 
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Ning Lab ds, which did very, much partake; of the alli Quality, 
Wett ikewiſe deviſeable by the Cuſtom; ; but there was no. particular 
Solemnities e in making uch Wills: oj herefote Sir Thomas 
good Civilidh. and lived in Queen El. zabeth's 


B JH 


wers not ſubje& to the Solemnities of the Civil. Law, but made with 


3 Laberty, Aa as much Freedom as in Jure Militari. WV N 
m——_— TPP the. Roman Military Teſtament, was, made iz rociinff, and 


as a Favour allowed to the Soldiers in the War, -to eviſe either by 
Werd of Writing, without the Solemnity of Witneſſes; and with us 


there being no Solemnity required but that 'of Writing, which was 


by he 32 H. 8. the Teſtaments were conſtrued ſecundum Jus gentium ; 


22 the Military Roman Teſtament being that which was moſt free 
from all Ceremony and Solemnity, therefore they conſtrued that our 


Wills might be made after the ſame Method. 


Hence it came to paſs that a Nuncupative Will was good for Chattels 
till this Statute ; and where the Lands were Teſtamentary, as they were 


according to the Cuſtom of (ſome) Boroughs, they allow'd a Nuncupative 


Will to paſs them; and even ſince the Statute, if the Will be made of 


Goods, and written in the Party's own Hand, without any Witneſſes 
at all, it is allowed to be good; but it is not a nuncupative but a 


written Will, and the Statute does not require any Witneſles to Chat- 
tels only. 


But there were many Lion alle: found after this Statute of H. 8. 


for Men would ſet up Papers that were not ſigned by the Deccaſed, and 


would get Witneſſes to ſwear to the Publication of it; and this ind 
5 | eaſily 
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eaſily contrived and conſtrued, ſince there were no Solemnitics re- 
. . ð og ons ge” 

2. If any Preparation was made for a Will, they would get Witneſſes 
after the Deceaſe of the Party to ſwear to the Publication of it; and 


often old dormant Wills were ſet up, and the lateſt Wills were ſmo- 
thered by ſuch Contrivances. | 


3. In Boroughs, where Nuncupative Wills were allowed, it occa- 


ſioned much Perjury, by ſwearing to Words that were never ſpoken. 
Io prevent theſe Inconveniences, was the Clauſe in the Statute of 
Frauds and Perjuries, which was 29 Car. 2. (and add here the 7 . z.) 


I have heard that this Statute, and that of Inteſtates, were drawn up 


by Chief Juſtice Hale, and the Judges of the Prerogative Courts; and 
there are many Things in them that were according to the Plan of 


the Civil Law, and I have obſerved Conſtructions have been made. 


accordingly. _ 4 


There are by this Statute three Solemnities required, to the Ma- 


king of Wills that paſs Landes. 

Firſt, That it ſhould be in Writing: For the firſt Statute, touching 
Wills, requires it ſhould be in Writing ; yet the Lands deviſeable by 
Cuſtom, were not comprehended in the firſt Statute. 25 
Secondly, That it ſhould be ſigned by the Party: And this Cere - 


mony was choſen rather than Sealing and Delivering, which was the 


Solemnity required in Deeds, becauſe the Seal, which was formerly 
a great Mark of Diſtinction in Families, was then much diſuſed, and 
Men ſealed with any Seal, and not with the Family Seal; and ſo the 
Ceremony of the Signing, uſed by the Civil Law, was rather choſen 
than our Ceremony of executing: Deeds; and the Delivery was not 


made neceſſary, becauſe this would not diſcover any Fraud: The 


Signing is to be by the Party himſelf, -or by ſome other Perſon by his 
Direction, in his Preſence. The latter Part of the Clauſe is in Fa- 
vour of ſuch Perſons who by ſome Accident loſt their Hands, or were 
paralytick and diſeaſed, and could not uſe. them. | 3 27 

- Thirdly, The third Solemnity is the Atteſtation by the Subſcription 
of three Witneſſes, in the Preſence of the Teſtator ; and here the Sta- 


tute purſues the Method of the Civil Law in Teſtamentis Solemnibus, 


not as laid down in Juſtinian's Inſtitutions, but as reformed by the 
Code in the Novels. The Civil Law required, that the Witneſſes 
ſhould fign the Will, and that in Preſence of the Teſtator : The Deſign 


was, that the Will may appear to be complcat, and not a Preparation 


only; for by taking the Names of the Witneſſes to his Paper, the 
Teſtator has ſhewn that he has compleated his Will; and it was re- 
quired that he ſhould: take the Witneſſes Names in his Preſence, as 
an Admonition, that the Names of Witneſles were neceſlary, that ſo 
the Parties concerned in the Will might have Reſort to them after 
his Death. 741, DS "nad 5 

As to the Number of Witneſſes, ſeven were required by the Inſtitu- 
tions, in the Cap. de Teſtamentis Ordinandis ; but this was relaxed to 
three, by the Conſtitution of Leo in the Novellz, in favorem eorum qui 
ruri & locis infrequentibus inhabitant : And whereas the Inſtitutes re- 
quircd they all ſhould be * uno eodemque tempore, the 1 8 
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| laxed it in Caſe of Perſons that had infectious Diſeaſes ; and ſo tis not 
required with us, that all the Witneſſes ſhould be preſent at one and 
the ſame Time: For the Romans, who had once this Ceremony, 


2¹» 


and were very curious in the making of their Wills, thought fit to 
relax it afterwards; and ſo when this Statute was made on the Model 
of the Civil Law, they omitted the Ceremony which the Civil Law 


had remitted. 1 am therefore of Opinion, that it is not neceſſary that 


all the Witneſſes ſhould ſubſcribe together, and at the ſame. Time, 


becauſe by the Words of the Statute they are only to atteſt the Will 


in Writing, and the Signing of the 'Teſtator, that is what they atteſt 
and are Witneſſes to; and they are no Witneſſes to their own Atteſta- 
tion: So if they do not atteſt the ſame Writing, as if two are Witneſles 
to the Will, and one to the Codicil, that confirms the Will; this is 
not ſufficient, becauſe there are not three Witneſſes to that Writing 
that is the Will: So if it be ſigned in the Preſence of one, and pub- 


liſhed in the Preſence of two others, this is not ſufficient, becauſe it 


is the Writing and Signing of that Will that is the Solemnity neceſlary 
to be atteſted ; but they are not to bear Witneſs to the Subſcription 


of each other, becauſe the Statute does not ſay that they ſhall ſub- 


ſcribe together at one and the ſame Time; and Nobody can add a new 
Circumſtance or Solemnity which is not required by the Statute. 
Twas eaſy for the Statute to have ſaid that the Witneſſes ſhall ſub- 
ſcribe at one and the ſame Time; or that they ſhall ſubſcribe alto- 
gether, and in the Preſence of the Teſtator; or to have ſaid, that 


they ſhould atteſt the Writing, which is the Will, and the Signing of 
the Teſtator; and I can't by Conſtruction add a new Solemnity not 


mentioned in the Statute; for this is to make a new Law, and not 
to expotind char already made; in wt tu bn lt 
If this were Doctrine, if one of the Witneſſes ſigned his Name in 
the Preſence of the Teſtator, but went out of the Room while the 
other Witneſſes were ſigning, the Will ſhould be void; and to make 
this Conſtruction, would overturn. many Wills that have been made 
1 /// ᷣ ᷣͤ V% For Th a TO on 
No Man will ſay, that if one Man proves the Sealing of a Deed 
at one Time, and another the Delivery at another Time, that the 
Deed is not well proved, and yet the Law requires at leaſt two cre- 
dible Witneſſes to the Sealing and Delivery; why then may not a 
Witneſs prove the Signing at one Time? If Jundta juvant be a Rule 
that will hold in a Deed, why not in a Will? Nay, it is ſtronger in 
a Will, becauſe the two Witneſſes ſaw the precedent Signing of the 


Teſtator, and the precedent Subſcription of the other Witneſſes; and 


the rather, becauſe it appears that the animus teſtandi of the Teſtator 
continues in both his Acts of Signing. L 730 
We are now come to the Authorities. The firſt is in Chan. Ca. 109. 
where tis reſolved, That a Will of Lands, atteſted by three Witneſſes, 
who at ſeveral Times ſubſcribed their Names at the Requeſt of the 
'Teftator, but were not prefent at once together, is a good Will within 
the Statute. BOL OO ot 364 | 

It has been objected, that this is a Refolution in Chancery, but no 


Authority in a Court of Law: But I think a ſolid Anſwer is given, 


I that 


th. 
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that there is the ſame Rule of Property in Equity as in the Laws, and 
the ſame Conſtructions on the Statute Law; and the rather, becauſe 
it is a Statute for preventing of Frauds, which is the proper Bu- 
ſineſs and Juriſdiction of a Court of Equity to ſuppreſs, 
The next Caſe is Libbe and Lee, reported in 3 Mod. 262. Shoez. 68. 
I have ſeen a much better Report by the learned and excellent Lawyer 
Mr. Serjeant Broderick, and is thus: (ae 
In Ejectment the Jury find a Special Verdict, that Thomas Denham 
was ſeiſed in Fee, and the 21ſt of January 1678 made his Will in 
Writing, and thereby deviſed the Lands in the Declaration to be ſold 
for the Payment of his Debts, which he ſubſcribed in the Preſence 
of two Witneſles, and afterwards made a Codicil, by which he con- 
firms the ſaid Will in all Particulars, not altered by the Codicil, and 
the Lands in Queſtion were not mentioned in the Codicil, and de- 
clares the Codicil to be Part of his Will, and that the Codicil was 
witneſſed by two Witneſſes, whereof one was Witneſs to the Will; 
and the Queſtion was, Whether this was a good Will within the Sta- 
| tute? And adjudged that it was, becauſe the Writing, that is the Will, 
muſt be ſigned by the Party, and ſubſcribed by the Witneſſes, who 
muſt atteſt that very Writing that is the Will; for the Statute makes 
it neceflary that they ſhould atteſt the Will, and the Signing of the 
Party: For if a Man makes a Codicil, confirming his Will, which is 
not ſigned by himſelf, and ſubſcribed by three Witneſſes, the Codicil 
could not operate to confirm that Will, for there is a Nullity till it 
received its Perfection by the Teſtator's Signing, and three Witneſſes 
ſubſcribed, and being ſuch, could not be confirmed by any ſubſequent 
Act; and if ſuch a Will be a Nullity becauſe it is not ſigned by the 
Teſtator, and atteſted by three Witneſſes, it is as much a Nullity, 
though it be ſigned by the Teſtator and two Witneſſes, becauſe by the 
Statute the third is as neceſſary to compleat the Will as all the reſt. 
In the Report of Mr. Serjeant Broderick, this Caſe is put by Chief 
| Juſtice Holt, Whether a Will ſigned in the Preſence of two Witneſles, 
and then the Signing owned to be his Hand in the Preſence of a third, 
and ſubſcribed by each of them in his Preſence, be a good Will or not? 
He himfelf doubted of it; but Mr. Juſtice Dolben ſaid it was a good 
Will; for the Teſtator owning his Hand, was a Signing, and no new 
Writing by the Teſtator was neceſſary; but the only Doubt there was, 
Whether the Teſtator ſhonld not ſign it over again in the Preſence of 
the third Perſon, to fulfil the Letter of the Statute? For it ſeems to 
be admitted of both Hands, that if the Teſtator had ſigned it over 
again in the Preſence of the third Witneſs, that Will would have been 
good, though the three Witneſſes were not altogether, and did not 
ſubſcribe in each other's Preſence. ee en eee "Ht 
It has been objected, That this Way of executing Wills may create 
great Perplexities: For if a Man ſhould execute his Will, and after- 
wards purchaſe an Eſtate, and afterwards ſign it in the Preſence of two 
other Witneſſes, the Queſtion is, Whether ſuch an Eſtate, which would 
be out of Diſpute if the Will is executed altogether, would paſs? 
But there is no Queſtion but ſuch an Eſtate would not pals by ſuch 
Will, becauſe it is not a Will to paſs Lands, unleſs it be executed 8 
7127 the 
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ſingle Witneſs, 


had abſolutely required it. 


the Preſence of three Witneſles, after ſuch Eſtate purchaſed; and if 
it were ſigned in the Preſence of three before the Purchaſe, and after- 
wards ſigned in the Preſence of two only, it would be void quoad 
thoſe” Lands, 1 e av 
Another Objection has been made, that the Intention of the Statute 
was, that three Witneſſes to the Will might likewiſe atteſt the Sanity, 
and ſo a Will executed in the Manner in this Verdict is not effectual: 


For, ſay they, if a Will was executed before two Witneſſes, and the 


Man was of ſound Memory, and afterwards he becomes non compor, 
and ſigns it before a third ls 

Now if ſuch a third Signing by one Witneſs ſhould make the Will 
cffectual, the Sanity of the Perſon would tum upon the Credit of a 


# 


Y 


But I don't think the Statute appointed N W itneſſes, Wy erclyiand. 
principally to atteſt the Sanity of the Perſon ; for a Man muſt be compos 


mentis upon the Execution of a Deed, as well as a Will executed, 
and yet three Witneſſes are not required to the Execution of a Decd : 


But the Deſign of the Statutes was to prevent Fraud in ſetting up of 
a Will that the Teſtator had not really made. | 455 | 


* 


But if the principal Deſign of the Statute had been that they ſhould 


atteſt the Sanity of the Teſtator, I don't ſee but the Atteſtation might 


be made by the Witneſſes ſigning at three ſeveral Times, as well as 
ſigning all at once; for if they ſay that at thoſe Times the Teſtator ap- 
pears a Man of Underſtanding, and that his Capacity was continuing till 
ſigned, it will be a moſt effectual Teſtimony in Behalf of the Will. 


Indeed if any of the Witneſſes ſwear that he was aon ſane Memorig, 


it will overthrow the Will, where the Signing is at different Times; 
ſo it will if any one of the Witneſſes ſhould deny their Hands; there- 
fore Nobody can doubt, but that it is the better Way they ſhould ſign 


_ altogether : But becauſe there is a Convenience in their Signing alto- 


gether, I can't from thence judge it to be neceſſary, unleſs the Statute 

Again; If it were ſigned at three ſeveral Times, and the laſt Witneſs 
ſhould ſay he was Sane, and others atteſt the contrary, there the 
Queſtion would be, Whether he was a credible Witneſs or not? For 
it muſt be ſigned in the Preſence of three credible Witneſſes; and as 
far as any Perſons of equal or better Credit do counterpoiſe his Evi- 
dence, ſo far he is not credible; but if his Credit ſtand unimpeached, 


though he ſtands ſingly, I don't ſee why he ſhould not be a com- 


petent Witneſs of Sanity, as well in the Caſe of a Will as of a Deed: 
If there were three Witneſſes that were all preſent at the ſame 
Time, yet 'twould not be uncontrolable Evidence of his Sanity ; 
for the Statute did not deſign to make three Witneſſes concluſive, 
becauſe it ſays it muſt be three credible Witneſſes; and ſo the Heir 
at Law, who is to be diſinherited, may examine Counter-Teſtimony 
againſt them; and in the ſame Manner he may, where 'tis executed 
at ſeveral Times: Nay, the Heir has a greater Advantage, becauſe 
he may more eaſily invalidate the 'Teſtimony of any ſingle Witneſs, 
when it is not. corroborated by the concurrent Teſtimony of his 
Fellow-Witneſſes; but it is no Reaſon to damn this Manner of exe- 

I | cuting 
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conteſting the Proof of them. 


But tho' this be a good Execution of a Will to paſs Lands, where 
the Teſtator figns in the Preſence of one Witneſs, and afterwards in 
the Preſence of two, yet it is the ſafeſt Way to execute the Will in 
the Preſence of all the three Witneſſes; for there may be great Diffi- 
culty in the Proof, where the 'Teſtator ſigns, and the Witneſſes ſub- 
ſcribe ſeparately ; for if the Witneſs who ſubſcribed by himſelf ſhould 
dic, 1 don't ſee how the Will could be proved; for the Proof of the 


Hand can't be admitted, where there are living Witneſſes to the 


Will; and theſe can't prove the Subſcription of the third Witneſs, who 
is dead. But becauſe ſuch Will thus incautiouſly executed may in 


ſome Caſes fail in Proof, yet it is no Reaſon to damn ſuch Wills, 
where the Witneſles are living, and prove the Signing of the Teſtator : 


And it is no Conſequence, that becauſe in ſome Caſes there may be 


a Failure of Proof, therefore we ſhould deſtroy a Will that is fuffi- 
_ ciently proved. | By 


In this Caſe 


of the firſt Witneſs, who likewiſe ſigned in the Teſtator's Preſence; 
and the Teſtator ſigned in the Preſence of the laſt Witneſſes, who alſo 
ſubſcribed in his Preſence. 32 


This is all the Solemnity required by the Statute ; and if any more 


had been required, it would have been ſpecified in the Statute ; and 


I can't erect a new Solemnity to deſtroy a Will, for which I have no 
Authority from the Statute: And ſo Judgment for the Plaintiff, | 


| See Lord Lanjdown's Caſe, in Lucas Reports, 96, Kc. 


The End of the Exchequer Caſes in Ireland. 
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cuting Wills, becauſe the Heir has thereby a greater Advantage in 


the Will was ſigned by the Teſtator, in the Preſence 
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A CASE Heard and Adjudged in 
the Kings Bench in Ireland, 
Tiempore GEOR GIII. 
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Dominus Rex verſus Dwyer. „ 


* #4, 
* 


HT 2: | gridge's Caſe 
3 3 . | 9 in Keeling's 
\IWYER was indicted for Murder, and on the Statute of Stab- Reports; and 


bing; and on each Indictment a Special Verdict was found, Capt. Onchy' 


n 1 - SOL ; 3 (. erby's Fult. 
That on the 17th of January 1724, Dwyer met Thomas Roſs, de- =} "gk 
ceaſed,” on Eſſex Bridge, with his Wife and two Children; that Dwyer 
joſtled one of the Children with his Horſe he rode upon; that Roſs 
coming up to Digger, and having hold of his Bridle, ſeized him; that 
Dwyer immediately drew his Sword and wounded Roſs, and lighted 
down; that Margaret, Roſs's Wife, interpoſed, to prevent farther Miſ- 
chief, ſaying ſhe had rather he would abuſe her than her Husband ; 
that Deyer then returned to his Horſe, and the Sword wanting the 
Scabbard, one of the Crowd reached it towards him, and the ſaid Mar- 
garet ſnatched the Scabbard and broke it, and threw it at Dwyer ; 
Dwyer then mounted his Horſe, and ſheathed his Sword; and other 
angry Words then''paſſing between Roſs and Dwyer, Depyer in a Paſ- 
ſion diſmounted again, and returns to Rofs with his drawn Sword in 
his Hand; and that Ryſi endeavoured to ſeize Somebody's Stick, as well 
to defend himſeif as to offend: Dmyer, but that he could not; that 
Debyer, with his Sword lifted up, attacked Roſs, aſſauſted and beat 
him with it; that Roſ5 and Deer cloſed, and mutually gave and 
received ſeveral Blows; in which Scuffle Dwyer ſtabbd Roſs with 
his Sword on the Left Pap, an Inch wide; and three Inches deep; of 
ne,, nt 25, ct barn io 7p} 
To conſider this Caſe, we muſt ſettle the Difference between Murder 
and Manſlaughter ; and whether, as this Caſe is cireumſtanced, it be- 
longs to the one or the other Species of Crimes. * hi 
By the ancient Saxon Laws all Crimes were capable of Compenſa- Lambard ;,6. 
tion by pecuniary Payments, for they thought that under the Chri- 
ſtian Inſtitution no Perſon ought to die for any Offence; and therefore 
the Laws of King Ina, which are the firſt we have in Lambard's op 
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of Saxon Laws, appoint proper Penalties: But no Compenſation was 
for a malicious Murder. a 


indigens vetuit (indignos voluit) tum quod Chriſtus illorum E et mortem 


end ſtatuit. 


did not think fit to inflict for heinoũs Offences, as High Treaſon againſt 


their Prince, and Petty Treaſon againſt their Lords, without f 


| Fun who-eſtabliſhed;! that a Thief that ſtole five Shillings ſhould be 


hanged: Proles Frederici Huperatoris qui ſtatuit iu illa lege quod far 
quinque ſolidorum ſuſpenderetur, et ſic quod homo ad Dei imaginem 
creatus propter bona occidtretur, & alii Regis Succefſores, qui ſecutſ ſunt 
hanc legem, corumque miniſtri nou regmauerunt ſuper terram & male 
vitam finierunt, neo Generatio cotum ad tertium gradum pervenit. 
But in Alfred Law, in- the Text de Homibidio, it appears that only 


a pecuniary Puniſhment was appointed for that Offence, and in thoſe 


Life of 4/fred 


109. 


Times was levied only by Impriſonment, unlefs in the Caſe before- 
mentioned of High Treaſon and Petty Treaſon, where the Non - pay- 
ment was puniſhed with Death. Tis not very hard to conceive how 
the Kingdom was maintained by pecuniary Mulcts only; for in thoſe 
Days every Man was put. in the Necezina, and if he was found wan— 
dering but three Days out of the Decennary he was taken up and im- 


priſoned, and he was: prefently to abjute; the Kingdom, or elſe he lay 


at the Mercy of every one that would day Hands on him. And if any 
Offence was committed in any of the Decennaries, if the Party was 
brought to anſwer, he was obliged to pay his Fine for the Offence, or 
he was impriſoned for ever: If he fled; the Tithing was anſwerable for 


his Mulct or Fine to the King. So that by this Diſcipline Men, were 


put under a Neceſſity of being innooent, or paying a grievous Fine, or 
being totally deprived of the Converſation of Mankind. And the lay ing 
the Fine on the Tithing in caſe the Offender fled; made it the Intereſt 
of every Man to bring the Offender to Light, and made it engen 

I _ ifficult 
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difficult to conceal a Theft or a Murder. And theſe Fines ſet by Law 


were the Vite Majores; for the Party was taken and impriſoned, and 
not to be ſet at Liberty without paying theſe Fines for his Redemption, 
which were therefore called a Ranſom. But the Pecuniary Puniſh- 
ments (e re ata) on Offences were called Vits Minores, or Amer- 
ciaments, or Miſericordiæ, becauſe they were referred to the Mercy 


of the Court, and not impoſed by preciſe Laws; but theſe becoming £ 


afterwards exorbitant, were affeered per judicium parium. And tho 
the Fines are now impoſed arbitrarily, yet being impoſed by the Court, 
they are ſuppoſed to be according to the Law and Precedents in the 
like Caſe. Dn pL: 


Thus ſtood the Law till the Time of Canutus, who, as Lambard See 
gives an Account, conſtituted a particular Species of Crimes, viz. he 7, 


who inſidiouſly killed a Dare, by lying in Wait, ſhould not pay any 
Price, but was certainly to die, unleſs he defended himſelf by his Or- 
deal, Gc. Murdra quidem inventa fuerunt & conſtituta in diebus Ca- 
nuti, Dani Regis, qui poſt acquiſitam Angliam, & pacificatam, rogatu 
| Baronum Anglor remiſit in Daciam exercitum ſuum ; ipſi vero Barones 
extiterunt fidejuſſores erga Regem, quatenus quotquot in terra ſecum 
retineret, firmam pacem per omnia haberent : Veruntamen fi quis Ang 
aliquem eor interficeret, ft ſe ſuper hoc defendere non poſſet judicio Dei, 
feil' aqua & igni, de eo fleret juſticia; fi autem aufugeret, ſolveretur 


Lambard 
L. Edward; 


nf. No. 16. 


ut ſupra dictum eſt. The Fine, by the foregoing Law, was forty-ſix Bid. No. 15. 


Marks, of which the King had forty, and the Relations of the De- 
ceaſed the Reſidue, if the Murderer could not be brought to Juſtice. 
Bracton gives the ſame Account of the Original of this Species of 
Crime, ib. 3. de Corona, capite 15. fol. 136. And it appears that Mil. 
liam the Conqueror revived this Law for the Security of his French- 
men, as appears by the Laws of J/illiam the Conqueror, Law 53. 
fol. 170. and by the Law of H. 1. Law 75. p. 205. And it ſeems from 
the Time of Canutnus the Law began to inflict capital Puniſhments. 
Canutuss Laws, Ne 61. Sane quidem Tettorum exciſiones & incendia, 
apertæ Compilationes, cades manifeſts, Dominorumque proditiones, ſce- 


lera ſunt jure humano inexpiabilia. So that now they began to ad- 


mit the Diſtinction between Crimes expiable Jure Divino, which all 
Crimes how heinous ſoever are, and Crimes expiable Fare Humano. 
The not attending to this Diſtinction was the Original of impoſing 
Pecuniary Mulcts in their former Laws; and henceforward they began 
to think it no Offence againſt Chriſtianity, to inflict capital Puniſh- 
ments for ſome Offences: Howbeit, in the Caſe of Theft, there was 
great Latitude left in the Puniſhment, even to Bractons Time, viz. 
Pro paroo enim latrocinio, vel pro parva re nullus Chriſtiamus morti 
tradendus, ſed alio modo fic caſtigatur, ne facilitatis venia aliis pre- 
beat materiam delinquendi, & ne maleficia maneant impunita, et ideo 
ſecundum rei qualitatem furatæ & valorem, fi fur convittus fuerit, vel 
morti tradatur, aut Regnum abjurat, vel patriam, Comitat. Burgum, 
vel villam, aut Caſtigetur, & fic Caſtigatus dimittatur. 


In the intermediate Times of William l. it appears that the Offence Lamb. 160, 


of Theft was puniſhed with a pecuniary Mulct only; and indeed it 
ſeems that as long as the Decennary Law continued in its full F —— 
"te there 
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there ſeemed no Neceſſity of punifhing Theft with Death, becauſe 
. there was no Means of concealing the Things that were ſtolen : But 
And all of When, by the Inundation of People, the Decennaries were diſſolved, 
the fame De- jt was neceſſary, in Caſe of Theft, to proceed to greater Severities. 
tennary were 


bound do an. And as the Law of Murder began in Canutul, fo alſo now the Diſtinc- 


ſwer in Value, tion began between Murder and Manſlaughter. The Law runs thus: 
i quis alium premeditatus trucidarit palam perempti cognator 1 
in poteſtatem dator ; ſin cedis inſimuletur tantummedo, atque in Ex- 

cuſatione afferenda ceciderit, F piſcopum penes eſto ejus rei judicium. 
Leges Canuti Hence it came to paſs that the Laws relating to Homicide were 
53+ reduced into Form by the Clergy, and conſtituted on the Plan of 
the. Moſaick Law; for the Clergy ſtill taught, that the Life of a Man 
could not be juſtly taken away, but as warranted by the Laws of 

Pattern of our Laws in the Caſe of Manſlaughter. - = 

Leges Can Hence it is, that in this Law of Canntus, in Caſe of apparent Ho- 
_ micide, the Murderer was put in the Power of the Relations of the 


God; and therefore the Law of Deateronomy, ch. xix. became the 


Deceaſed ; and from hence the Appeal till continues to the next of 


Kin, who was the Avenger of Blood, according to the Fetiſh Law. 
Selden de Jure From hence alſo came the Reſolution, that the Avenger of Blood 


Netwrali 484. muſt make freſh Purſuit after the Offender; and it was a good Plea, 


in Abatement to the Appeal, that the Heir had not made freſh Purſuit, 
which was plainly according to the Mofaick Pattern, which permits 
the Avenger of Blood to purſue the Offender, and to flay him, if he 
overtook him before he got to the City of Refuge. Deut. ch. xix. 
But with us the Avenger of Blood was not permitted to carve out 


his own Revenge, as with them, becauſe that Part of the Inſtitution 


which permits the Avenger of Blood to ſlay the Offender, lege Talionis, 
was thought to be merely political, and permitted to the Yee merely 


for the Hardneſs of their Hearts, and was therefore thought to be ab- 
rogated by the Chriſtian Inſtitution, which ſeems to have aboliſhed 


the Lex Taltonis. Matth. v. ver. 28, & ſeq. 


And by the Statute of Glouceſter, cap. 9. it is provided, they ſhould 
not plead in Abatement the Want of treſh Suit, if it was commenced 
Keeling 97, Within the Year and the Day. From hence Murderers being negli- 


98. gently proſecuted by the Relations, the Statute of H. 7. c. 1. was 
made, that they procced at the King's Suit within the Year and Day; 
but then the A4uterfoits acquit or condemn'd, ſhould be no Bar to 
the Appeal...” 5 We 


From the Moſaic Law came likewiſe the Diſtinction between Murder 


and Manſlaughter ; though the Eccleſiaſtical Interpretation carried the 
Diſtinction much farther than the Moſaick Law, for by that, © whoſo 
* killeth his Neighbour, that he hated not of Time paſt, as when a 
* Man goeth into a Wood, and the Helm of his Ax flippeth off, and 
© killeth his Neighbour there, he ſhall fly to the City of Refuge, that 
« the Avenger of Blood may not.flay him, inaſmuch as he hated him 
* not in Time paſt; but if any Man hate his Neighbour, and lie in 
* Wait for him, and riſe up againſt him, and ſmite him mortally, 
e that he die, and flieth into one of theſe Cities of Refuge, he was 
. 

—— — . Indeed 
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Indeed the Fews interpreted the Diſtinction that was made in theſe 
ſeveral Laws to be voluntary Homicide; but by the Interpretation 
that was put upon this Law by the Clergy in Eugland, they diſtin- 
guiſhed it into Murder and Manſlaughter; and they deemed him to 
be a Murderer that in Times paſt had conceived Hatred againſt his 


Neighbour, and Jaid in wait for him; and him only to be guilty of 


Manſlaughter, who on a ſudden Provocation had committed the Ho- 
micide. This intermediate Species of Offence is not taken Notice of 
in Deuteronomy, for there the Examples are taken of the higheſt and 


loweſt Offence ; the firſt from lying in Wait, and preconceived Ma- 


lice, and the other from killing a Man with the Helm of his Ax againſt 
his Will: But this Killing on a ſudden Provocation being not taken 
Notice of there, the Chriſtian Clergy placed it with the mildeſt. 


It appears likewiſe, by the Laws of Canntns, that the Biſhop was Leges Canuti 
to judge of the Proof of the Fact, who in ancient Times ſat with the “. 


Sheriff or Earl of the County, in the Torn or Criminal Court; and 
if they judged it to be Homicide, he took him into the Protection of 
the Church. 5 | 


But in the Norman Times this Juriſdiction in the Tempora! Courts 


was taken away from the Biſhops, both by the Law of the Conqueror, 


and the Canon of Toledo, which ordains, that hizs, qui in Sacris Ordi- 


nibus conſtituti ſunt, in judiciis ſanguinis adjutare non licet. And 


from henceforward the Biſhops did not preſide over the Proofs in Cri- 
minal Caſes in the Courts of . Juſtice ; and then the Criminals began 
to fly to the Church as to a Sanctuary; and there the Biſhops having 
inquired into the Crime, if they thought it Homicide, they would 
not deliver him up; if it was Murder, they ſometimes delivered him 
up to the Secular Power; and this they vindicated upon the Pattern 

of the Jewiſh Law. And to prevent this, it was one of the Conſti— 
tutions of Clarendon, that if any one flew to the Church, or any pri- 

vileged Place, he muſt either come ad ſtandum recto, vel quod cog- 


C08 
noſcat maleficium, propter quod ſe teneat in Eccleſia; and if he did ſo, 


he had Liberty to abjure the Realm, and go into Baniſhment. Bratton 
ſpends a whole Chapter to conſider how this Law could be executed; 
and whether, in Caſe they would not deliver up the Malefactor, they 
could enter the Church, or violate the Sanctuary? And he determines 
they could not, becauſe this was horribile nefandum : But he ſays, 
that the Spiritual and the Temporal Power ought to aid each other; 
and adds farther, that whoever carried Suſtenance to the Offender, 
ſhould be put out of the King's Protection. And thus the Laicks were 


brought under the King's Protection and the Civil Power, which pu- 


p 
niſned all voluntary Murder with Death, and excepted the involun— 
tary, according to the true Senſe of the Jecriſh Law. 


After which the Clergy challenged the Privilege not to be tried Lg Canuri 
themſelves by any Temporal Juriſdition, and therefore the Puniſh- #7 274: 


ments of Murder and Theft by Death (as to Eccleſiaſtieks) were 
brought in by the King's Laws. 


The Eccleſiaſticks alſo challenged an Exemption from all Secular 
Power, even in Caſes of High Treaſon. Thus the Ouære of the Ca- 
noniſt, Numq Clericus committens crimen læſæ Majeſtatis poſſit puniri 


per 
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per principem, aut judicem ſecularem, cum fit temporaliter ſubditus ? 
Neſp de jure loquendi gone non; Clericus enim non dicitur proprie 
committens crimen leſs Majeftatis, cum fit non vere ſubditus ; tamen de 
fatto princi pes, ſeculares plures ſervant contrarium: But he reſolves 
the Clergy were to be degraded, before they were puniſhed (though 
it were High Treaſon) by the Secular Arm. But San e 
They came to.this Temper in Eugland, That for Treaſon the Be- 
nefit of Clergy ſhould not be allowed on the Canoniſts Notion, that they 
were not ſubject to the King; and therefore in the Caſe of the Biſhop of 
Carliſle, arraigned for Treaſon, this pretended Liberty of the Church 
was over-ruled by the Judges: But in the Caſe of Murder, tho' 'twas 
to be puniſhed by Death by the Laws of God, and the Flight of a Le- 
dite to the City of Refuge was not permitted, (for the Moſaick Law 
had conſtituted the Cities of Refuge to be the Towns of the Levites) 
*twas never to be abuſed for the Protection of a Murderer, yet the 
Clergy claimed even in this Caſe an Exemption from the Secular Laws. 
But in all other Caſes of Homicide and Theft, the Ecclefiaſtical Ju- 
riſdiction was readily allowed; and if they challenged any Eccleſiaſtical 
Perſon accuſed before the Secular Judge of any of theſe Offences, he 
was delivered to the Ordinary, who was to judge de corrigibilitate ; 
and if he adjudged him corrigible, he appointed him a proper Penance, 
and after the Performance of ſuch Penance he was aſſoil'd; but if the 


TY 


2 


[| Offender was judg'd incorrigible, he was degraded. W 
- When this was ſettled, the Diſpute aroſe, Who ſhould be Judge? 
=. And the Canoniſts ſay, quod probatio & cognitio num aliquis fit Cle- 
| ricus debet' Eccleſiaſticæ jurifdittioni, debet fieri coram judice Eccle- 
BD * flaſtico, non coram judice ſeculari: Tho in Linde. &c. (which gives 
us many of our Inſtitutions) tis ſaid, Clericus, contra quem procedet 
[| | Judex ſeculariſ pro aliquo delicto, exhibet coram ipſo judice ſeculari 
# 3 Jura ſua & inſtrumenta, & eis viſas, judex ſecularis illum remittet ad 
1 | ſunm Fudicem Eccleſiaſticum, ubi ſci, ce. 3 
3 I be Clergy extended this Privilege to all that had primam tonſuram, 
as the Clerk that ſet the Pſalm, the Door - keeper, the Exorciſt, the Sub- 
deacon, the Reader, and they being Judges who were Eccleſiaſticks, 
it was thought proper to reſtrain them within Bounds; and therefore 
the Temporal and Eceleſiaſtical Power joined in making the Reading 
before the Secular and the Spiritual Judge, as the Teſt of their being 
Eccleſiaſticks, ſince no Man could be preſumed to be an Eccleſiaſtick 
that could not read; and therefore the Reading was before the Secular 
Judge, but the Atteſtation that he could read was by the Ordinary: 
But before he was tried whether he was an Eccleſiaſtick, he was tried 
for the Fact; for if he was found guilty of Murder by Inqueſt, the 
Ordinary could not claim him, becauſe, as has been ſaid, all Eccle- 
ſiaſticks in that Caſe ſuffered Death. e 
Anciently, when any Eccleſiaſtiek was indicted or appealed of any 
Crime, under the Degree of Treaſon againſt the King, the Ordinary 
might challenge him; but if the Ordinary did not challenge him, he 
was to be tried as any other temporal Perſons. 5 
But the Statute of Meſt. 1. c. 2. provides, that ſuch Perſons delivered 


to the Ordinary, ſhould not be diſcharged without Purgation; and this 
ot : | was 


—— 
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was made by Articles, exhibited againſt the Offender, and his Anſwer 
to them in the Eccleſiaſtical Court: If he was found guilty of Murder 
in that Court, they degraded him; but if he was guilty of Homicide, 
he made his Purgation by Penance, or Commutations for Money, as 
the Ordinary thought expedient. {4 3 
But becauſe by the Delivery to the Ordinary the King loſt the For- 
feiture of his Goods and Chattels, and Profits of his Lands, an Inqueſt 
was taken, to know qualis ordinario deliberari debeat? This created 
a great Miſchief to the Priſoner; for if he ſubmitted to plead, he could 
not be claimed by the Ordinary, having ſubjected himſelf as a Layman 
to the Secular Juriſdiction: If he did not ſubmit to plead, he loſt his 
Challenges to the Jury, and the Inqueſt of the Jury, though he had 
no Liberty to Challenge, paſt upon him, whereby his Goods and Chat- 
tels were forfeited. ot ley een 2 


Priſott, Chief Juſtice of the Common Pleas in Henry the VIth'sTime, 2 Inſt. 164. 
ſet this on a better Foot, founding himſelf on the 25 Ede. III. c. 4. 
which ſays, that all Clerks, as well ſecular as religious, from hence- 
forth convicted before the Secular Juſtices, for other Treaſons or Fe- 
lonies than againſt the King, ſhall from henceforth freely have and 
enjoy the Privileges of Holy Church, and ſhall without Delay be deli- 
vered up to the Ordinaries demanding them: So that he allowed 
them to plead to the Felony, and after Conviction the Ordinary 
might demand them. _ ALY = 
This introduced the Liberty for the Priſoner to demand his Clergy ; 
and if on the Inqueſt he was found guilty of Murder, the Court did 
not admit ſuch Demand from the Priſoner, becauſe he was to die by 
the Law of God; and therefore in ſuch Caſe the Court did not de- 
liver him, unleſs the Ordinary did demand him, which in ſo heinous 
g Crime was ſeldom done for Laymen, nor even for Clerks: But 
Caſes of Homicide and Theft were looked upon as properly corrigible 
by the Ordinary, becauſe they were not guilty of Death by the Law 
of God; and therefore they allowed any Perſon of Education, that 
could read, the Benefit of Clergy, and the Ordinary received ſuch 


Perſons to Corrections and Purgations by Money, becauſe they were 


not Offences which by the Moſaick Conſtitutions were puniſhed by 
Death. 5 


But the meaner Perſons not educated in Learning, and that had no 
Money to make Commutation, were generally given up to the Tem- 
poral Law. | | i 


There were ſeveral intermediate Statutes, by which they endea- 
voured to abridge this Privilege of the Clergy ; the firſt was de Bi- 
gamis, which was, that the Biſhop of Rowe having made a Conſti- 
tution that all Perſons twice marricd ſhould be excluded from Clerks 
Privilege, that ſuch Perſons when convicted ſhould not be delivered 
as Clerks, whether they were Bigamiſts before or after ſuch Conſti- 
tution: So that after this Statute, when Felons arraigned chal- 
lenged their Clergy, the Profccutors, upon ſhewing that they were 
Bigamiſts, ouſted them of this Privilege. 'To defeat the Effe& of this 

# Statute they procured another, That Bigamy ſhould be tried by the 
f Biſhop, and not by the 'Temporal Law. 
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The Statutes of Clarendon that forbid the taking Sanctuary, whereby 
to avoid the Sceular Juſtice, were alſo enervated by Articuli eri 3 
for cap. 15, if a Clerk fly to the Sanctuary, he ſhould not be com- 
pelled to abjure the Realm: So that the Churches and Privileged 
Places continued a Sanctuary for the Clerks themſelves. 

It has deen likewiſe refolved, that if a Clerk had confeſſed the Felony, 
and became an Approver, he ſhould not be delivered to the Ordinary, 
becauſe by ſuch Confeſſion he had ſubmitted to the Secular Juriſdiction. 

But the Eccleſiaſticks pretended ſuch Confeſſions were coram non ju- 
dice, tho' it had been otherwiſe reſolved in the 'Temporal Courts, as 


my Lord Coke obſerves; but the Statute of Articuli Cleri, cap. 16. 


enacts that he ſhall enjoy his Privilege, notwithſtanding his Confeſſion. 
And now the Law amongſt Eceleſiaſticks ſtood on this threefold Di- 


ſtinction. 


: _— 


Firſt, If a Clerk was convicted of Treaſon, he was never delivered to 


the Ordinary, for that would have given up the Prerogative of the King. 


Secondly, In the Caſe of Murder he was delivered to the Ordinary, 
if demanded, but then it was in order to be degraded, and for no 
other Purpoſe; for in a Crime puniſhed by the Law of God with Death, 
he was not permitted to make any Purgatien, but ſuch Degradation 


was taken to be in Nature of the Death and Deſtruction of the Clerk, 


and therefore he was not put to Death; they did not intend he ſhould 
be twice puniſhed for the ſame Offence: And Bratton ſays, Chricns, 
ſi de crimine contietns degradatur, non ſequitur alia pana pro uno 
peceato, delifio vel pluribus ante degradationem perpetratis. 

= Thirdly, I the Clerk were convicted of any Felony, except Murder, 


He might then demand the Benefit of Clergy ; and fo they permitted 


any Perſon to do, that could read; and ſuch Perſon was.permitted 
to make Purgation before his Ordinary, and if he purged himſelf, he 
was-acquitted. — 1 


: * 


But if the Clerk confeſſed the Fact, he was delivered to the ordinary 
abſque Purgatione; for he having confeſſed the Fact, could not deny 


it afterwards before the Ordinary. "a 
To underſtand the Reaſons of theſe Diſtinctions, we muſt conſider 


What is formerly laid down, that in Caſe of Blood, by the Common 


Law the Eccleſiaſtical Court had no Juriſdiction; and therefore when 


the Clerk was convicted, he could not be delivered to the Eccleſiaſtical 
Court to make Purgation, becauſe they had no Cognizance of the 


Cauſe; but he was delivered to them abſque Purgatione, in order to 


be degraded by them; 'and' the Sentence of the Common Law was, 
Deliberetur Ordinario abſque Purgatione, Fleta (N.) ft criminaliter 


agatur verſus Clericum : Ouamvis Clericus reſpondere notuerit in foro 


ſfeculari, Fudex tamen Eccleſiaſticus cognitionem habere non potuerit, 
nec Regiam auferre juriſdictionem, licet habere debeat Judicii execu- 
tioutm ; in cauſa enim Sanguinis non poterit Eccleſiaſticus Fudex cog- 
noſcere, neque judicare, niſi irregularitatem committat ; & quamvis 


neminem valeat morti condemnare, degradare tamen potuerit crimine 

convitt” & perpetua carceris inclufione cuftodire. Upon ſuch Delivery 

the Ordinary not only degraded him, but put him in Prifon till he 

obtained the King's Pardon. ne | 5 
4 5 


But 


OP I SE IR 


> © TEC IE "EE ION 


LT. 


A Caſe in the King's Bench in Ireland. 277 


8 MM a. 8 e * 


But if the Ordinary demanded him for a Clerk that was not ſo, he 
loſt his Temporality, becauſe it was impeaching the Temporal Ju- 
riſdiction. | | | 
But in all Caſes, except Treaſon and Murder, the Clerk might 

himſelf demand his Privilege, and then he was delivered to the Or- 
dinary, without any Reſtriction; and by the Law of the Church, he 
was to purge himſelf of that Crime by his own Oath, confirmed with 
twelve Compurgators, {ix of which were Lay, and the other fix 
_ Clerks; and if he failed in his Purgation, he was puniſhed as if he 


— 


had been convicted, or had confeſſed the Crime. 


When he failed in his Purgation, the Ordinary judged if he was 


corrigible or incorrigible; if the former, they impoſed Penance, and 
on his Performance or Commutation he was aſloiled ; if the latter, 
be was deprived and impriſoned. * 

By the Canon Law, if the Criminal was notorious, they proceeded 
to Sentence, abſq; purgatione, ſuper notorio nulli erit induenda pur- 
gatio, {c tantum condemnationis promulzanda ſententia cum patrati 
ſceleris evidentia neq; accuſationis clamore indigeat. 


The Temporal Court taking Notice of the Canon Law, and like- 


wiſe that the Ordinary could not take Notice of the Judgment of 
their Court, when a Perfon became infamous by a ſecond Offence, 


they were wont to deliver him ah; Purgatione, and therefore an 
infamous Thief was ſo delivered. And, 3 ͤ ͤ 
By the 4th of Hen. 4. cap. it is enacted, that a Clerk that was a 
Traitor or infamous, ſhould be delivered to them abſq; Purgatione. 
But as the Clergy had notoriouſly abuſed their Privilege, it is enacted, 
that none but Perſons in Orders ſhall have the Benefit of their Clergy 


above once, and the Murderer ſhall be marked with an M. and the 


Felon with an F. and that Perſons in Orders demanding their Clergy, 
all ſhew their Orders at the Day given by the Court. 
By the 28th of Hen. 8. cap. 11. and 32 Heu. 8. cap. 3. Perſons in 
Orders ſhall receive the Benefit of Clergy but once. eps 
By 18 El. cap. 7. the Perſons admitted to the Benefit of Clergy ſhall 


not be delivered to the Ordinary, but inlarged out of Priſon by the 


Juſtices, _ 4; 
a From the Time of Hen. 7. the Benefit of Clergy has been taken away 
in ſeveral Particulars. Vide the Statutes. ) MM 
By the 12th of Henry 7. it is taken away from any Perſon, except 
Perſons in Orders, in Petty 'Treaſon, Murder, Sacrilege, Robbery and 
Houſe-breaking, and their Acceſſories; and a Clerk in Orders ought 
not to be admitted to his Purgation, or be inlarged by the Ordinary 
for any of theſe Offences, till bound to the Good Behaviour. 
23 Hen. 8. cap. 11. the convict Perſon in Orders to be delivered to 


the Ordinary without Purgation, who may degrade him, and ſend him 


back to the King's Bench, and there to be proceeded upon. 


N. B. This was the Argument of the Lord Chief Baron Gilbert, 


on Occaſion of a Murder in Jreland. 


2A 75 


Een tr © 2 Bf 


Sr 


—— 


= 
— — — — = —_— — — — — — — = - — — 1 1 — — _ — — — 1— 
8 8 — — — — — 
— — — — a  — — — = = £ — — * — — — — hy — — — — T _ — 2 
* . a - — — — — — o — — - — — — — wn — — — 4 — 2 — 3 
= bs —= % - _ — — — 3 — — — — — — = —_ — — — — 
8 2 Ez; RE . . = EE == CT = = — —_ 2 == — — — = 


. 1 = 1 

5 E — 

— — — — —— — —ü— > — 
— * — — 


7 
” 
3 
7 
0 


— 


— ib 


— —ßÜñiõ . — . — 4 
2 


— — — ——— _ 
— — rue. En — 


» 04m does 


— 


j 
; 


" . 
, Ne 
. f c 
8 . : 
EY * * 1 % * . 
% * : þ p 
„ : | 
. . 7 1 
nennt | - | 
* 1 ? 
} h __ * 4 * 7 9 s 
* * : + , 
. + *. ” $ „ % * . , 
- 
i - 
- 


„ & - 14 e E « 


e | Contained in the besen 


E. P Oo RT = 


A of twelve Years Old, may make "= 
Will of Perſonal Eftate Page 74 
Accounts. | IF 


0 —4 "WENTY Years Acquieſcence 
ſhall bar Accounts between 

| Merchants Page 224, 225 
2. Not neceſſary for the Defendant in 
ſuch Bill to aver for his Anſwer, 
That he did not promiſe within ſix 
Tears to Account, &c. unleſs par- 
ticularly charged i in the Bill 225 


Admiralty, See Chancery. 


Admiſion. Sce Appeal 4, und Copy- 


bold. 


Age. 


1. A Male of fourteen, and a Female 


Aﬀeerments, See Amerciaments. 


Agreements, 


1. A ſpecifick Performance of a Parol 
Agreement decreed, notwithſtanding 
te Statute of Frauds 35 

2, A Deviſe of all his Eftate paſſes an 
Eſtate agreed for by Articles only 

77, 78 

3. An Orphan's Marriage-Portion paid, 
but no Settlement made according 
to Agreement ; after the Death of 
the Husband and Wife a Settlement 
was decrecd for the Daughter, Gc. 


107 to 110 

4. The Benefit of Marriage Articles 
” er to the Children 111 
4 B 5. So 
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5. So on o Manage 1 an | Aeree- | 
ment to leave a Proviſion for the 
Wife, Decreed 
6. T be like Decree where the Hul- 


band had given Bond to leave his 
Wife 200 J. though a voluntary Pro- 
| 143, 1444 
7. A ſpecifick Performance of an ex- 

trap agant Agreement on a Purchaſe 


- viſion 


_ decreed 155 
8 Marriage Articles, in Conſideration 


of a Portion paid, decreed (Lord 


Coventry's Caſe) 160, (FC. 
9. A Proviſion for younger Children, 


Page 141, 142 


4 A Plea ordered to ſtand for an Au- 


Anſwers. 


1. Where an Anſwer of an Infant may 


be read againſt bim Page 4 
2. A Feme Covert, though ſhe ap- 


pear, is not to Anſer without her 
Husband 83, 84 


* A Plea of Pobchaſor over- ruled, 
becauſe no Anſwer to a Mortgage 
18 


ſwer without Liberty to except 186 
5. After Anſwer and Demurrer the 


Oc. is chargeable on, 128 Real;E- | + eb reed hi Bil, and had 
ſtate, G 3; 1 167, Er. f 77 * 1 to 1 19 3 
10. Bill to ED AS a ' Aortement for. See alt Title Pills. 


Sale of Copybold Lands, decreed, 
tho the Title doubtful. 188, 189 
11. But a Bill to perform a 

riage- Contract, depending on a "pt 

dition pregedent, diſmiſſed 
12. Relief decreed againſt Executors 
on a Marine Contract 227, 228 | 
13. Where a parol Agreement | is begun 
to be put in Execution, and ſo in- 


- tended, the Court will inforce it 4 z. How and in what Proportion Affeer- 


Alimony, wr 


1. "Alimony and ſeparate Maitthiiatice | 
decreed out of a Truſt Eſtate 3 
2. The Wife may well ſue in Chan- 


cery for a a ee Maintenance, 


Gc. 


* 152, 153 | 
Sce alſo Baron * Feme and Chan- 
bedy. 
| - Annuity. 


1. An 1 0 for ninety- nine Years | 


charged by the Husband, to pay 14 /. 
per Aunum to the Wife for her ſe- 
parate Uſe, and then to the Survivor 
and their Iſſue, Remainder to his 
own Executors, GW. 97 
2. And decreed n (on Phd 
| Reafon) and not to the Son's Ad- 
miniſtrators, Ce. Ps 


2 


at- 


188 4 


2. An Appeal againſt incolling a De- 


HL -"Ainetciaments. 


1. - The Caſe of a Cuſtomary Diſtreſs 
on an Smrciameni for not appear- 


ing and ferying at a Court Leet 20p 


2. Sec the Learning touching impoſing 
and affeering Amerciaments 210 
211 


ments were to * c. 212, $3 


appeal 


1. On an Appeal from a Decree ; new 
Matters admitted to be read, not 
formerly in Proof 151 


cree, is only to give the Court an 
Opportunity of hearing what could 
be ſaid againſt it is {251 
3. Ergo on ſuch an Appeal the Cave 
is intirely open, and the Party at 
Liberty to offer what he can 152 
4. On an Appeal from an Exchequer 
Decree to the Houſe, the Reſpon- 
dents Title, tho' admitted below, 
yet not allowed by the Lords, be- 
cauſe not proved, or the Admiſſion 
therefore iz Scaccario - 156 


See alſo Tit. Decree. 
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I, See the Arguments þ pro & cou. why I. The! Chancery wil] compel a 6 
a Feme Covert may or may not ap-] band to make a Settlement or Pro- 
PERL without her Husband ; and per | viſion for the Wife before it will de- 


— 


a Seren ſent to d in the Par- | ona Contingency, Oc. ſhall 17 - 


Cur ſhe cannot Vage 8 3 1 5 cree her Fortune to him Page 1 
I 2. Alimony decreed to the Wite out of 

| | Fee allo "Ti, -Aitwer. App 5 a Truſt Eſtate in the Husband 170. j 
. FP Iz. A. deviſes Lands to his Wife till his 

Arbitraments. See Awards, | ” Got be twenty-one Years old; the Lo 

. \ Death of the Son before twenty⸗ one 1 
Articles. Sec Ax reements and Mar- determines the J/ife's Intereſt © 36 1 
riage. . : 4- In what Caſes a Marriage Portion | 
181% 0 F.r} Þ wt go to the Husband ct * 

W i to the Me Executor o, 71 li 

agnes. I 5. Where a Bill is againſt 3 | 

- Where the Husband may Allgn and Mie, Ouære if the Mife may l 
450 Wife's Intereſt in a Legacy, pay- appear, Oc. without her Hausband = 
able out of a an a Eilat in Reverſion | (negatur) 2.82 | 
ent „iu Ts 89 6. How far a Wi e's Eſtate hail 4 j 
58 2 iin I | | liable to the usband's Adminiſtra- m 
SY: Attachments. read, 5 Logs or Creditors. . #bid. and 98 | | 

1 „ A 

I 55 haigier taken on an Pr | 7. Where pl 3 given to the Ji 7 [ 
inf e 25 84 the Husband | 
et We Woes N | 8. A Proviſion for the Mie and Chil | i 
Awards. | dren decreed out of the Mife's E- 9 

| fate, which the had before the \| 

. See the Award of a Reſſduum Marriage . 
mage by Lord Chief Baron Gilbert 9. No Homine Replegiando lie by the ll 
on Mrs. Shelmer's Will 20 | Wife againſt her Husband 149 1 

_ | — Seealfo Tit. Alimony. | 

Bankrupts. EBills in Equity. 


| 


N Agreement, Gc. for a Mort: 1. A Bill may be brought by Prochein 

gage made by one before his Amy of an Infant without his Con- 
33. made void, Gg. 35,36 | ſent. 36 
2. A Legacy given to an Infant Son, 2. But if brought by Prochein Amy 
and paid by the Executor to the of a Fee Covert without her Con- 
Father, who afterwards became a | {cnt, 'twill be diſmiſſed on Affidavit, 


Bankrupt aſſigned by the Commit- Ge ibid. 
fioners 103 | 3. Of Bulls of Peace for Conformity, 
3. See alſo Page | 140 Quieting Poſſeſſions, 60. 2 183 
Where a Commiſſion of Bankrupt- | 4. Of Bills of Interpleader 18 
cy bars an Extent 221 F. Of Supplemental 27/0 l5 75 
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6. ;. Of Maginal Bills Pies 184, 785 
7. Of Bills of Revivor, Go. 186 
8. Of Bilk of Review 184 
9, Of Bills of Diſcovery 187,,2 75 — 
10. Of Bill; to Redeem, G. 185 
115 155 Bill. to perform Covenants, 
| 36, 188 


4 of Diſmiſſion of Bills. "ibid. 227 


13. One Defendant cannot move to 
have another ſtruck out of the Bill 


the Plaintiff U 


14. Of Bill of Exceptions Wen 


- Bonds, * 
1. A Shs Ge. at firſt made hr 


Terror and Dareſs, but afterwards 


confirmed when at Liberty, decreed 9 


2. See a Deviſe of a Bond- Debt de- | 


creed, though the Debt was (dif- 
| charged) —_ 79 
The Condition of a Bond on a 


" Marriage Treaty decreed, for ſecu- t | 


ring it to the Iſſue —o 216 


4. A Bond, though cancelled, en 
as an Exhibit to prove the Exccu- 


tion of Articles 183 
5. 'The natural Senſe of the Condi- 


vi of a Bond to pay Money on | 


two ſeveral Contingencies, is for the 
Benefit of the Obligee „ 
6. Ergo, a Bond or Promiſe to pay, 


Gc. on the Day of Marriage, or | 


Hour of Death, is due when the 
. firſt Contingency happens ibid. 


and 251 
7. Of Bonds to perform Covenants, 


GC. „„ 2.1 +37 3% B3z 233 


Beach of Contraits, Conditions, | 
&. 


1. On Breach of a Condition or Pro- 


viſo in a Settlement, a Reconvey- 


ance decreed 43 | 


2 


2 OD 


See. the Titles i Sens | 


2. The Manner of pleading a Hvac 
of Covenants, Ke. Page 253 


See Title Bonds. 
"pa Laws. 


5 A Commiſſion granted, enabling 


the Commiſſioners to make 27. 
2 „ 7 43 
| who is not ſerved with Prog But |<... RE WE 


% of 


 Ehincery. | 8 


155. S original Juriſdiction in Caſes 


of Fraud, Truſts and Accidents, 
cc. 2 


2. Its Juriſdiction as to Bills of Peace, 


and preventing Inconveniencies, Mul- 
tiplicity of Suits, c. ibid. 
3. Its, Juriſdiction as to Guardians, 


and the Manner of e Guar- 
dianſhips + +++ 


Marine Contrats ' 2328 
. It has alſo a concurrent Juriſdiction 


" ith tho Spiritual Court, in allow- 
1, 152, Cc. 


ing Alimony, GS. 
Ses alſo Tit. Bills. 


Charities and charitable Deviſes. 


1. A charitable Deviſe out of Lands, 


by a Parol Codicil, Quære if good 44 
2, See the Caſe of Birmingham Free 
School 178 to 183 


Choſe in Adlon. See p. 100, 101, Ge. 


- Commiſſion, 
1 coumiſſon impowering the ma- 
king of By-Laws is illegal 43 


2. A Commiſſion granting a viſitatorial 
Power, Oc. Quere if legal 179 
Of the executing the Commiſſion of 
the Popiſh Forfeitures in 2 237 

om⸗ 


172, 173, Cc. 
4. The Chancery has a concurrent Ju- 
riſdiction with the Admiralty in. 


en 
9 


Ups 


Common. 
1. A Bill to quiet Poſſeſſion of a Right 


of Commonage, and to prevent Di- 


ſtreſſds, . Page 183 
2. After Anſwer and Demurrer, an In- 
junction granted till further Order, 
on Evidence of a Right Temp. Elis. 
and above fifty Years quiet Poſlef- 
ſion, moved to diſſolve it, but re- 
fuſed till the Right tried ibid. 
Condition. Sce Tit. Bond and 
al Breach, 3 
Conditional ole. See Tit. De⸗ 
viſe. | 


C ontempts. 


1. A Mother in Contempt for marry- 
ing her Child without Conſent of 
the Teſtamentary Guardian 177, 


178 


2 8 a Meſſenger ſent after Bail 
taken, upon an Attachment « "B& 


Contingent Bemaintery, 
Remainders. 


Contraas. See Tit. Agreements, 


Conufo! and Conntee. 


a. W hers the Uſe ſhall reſult to the: 
Conuſor or Conuſce, on a Fine le- 
vied 2 9992316. 175 18 


Coprboms. 


1. Difference between copy holde and 


Frecholds, as to their being Fee— 
Simple Conditional, Cc. 109, 110 


2. Touching the Intail of Copy holds, 


Cc. and where a Recovery may be 
of them, Oc 11 ibid. 


See alſo Tit. Cuftoms, 


. 


A TABLE of the — Maſters. 
| ; a — * GS 5 


Cos a and Damages, 


$41 Where and in what Caſes Coſts and 
Damages are to be awarded Page 


195 to 199 
2. See this Point well and learnedly ar- 


gued by Lord Chief Baron Gilbert 
ibid. 


Covenant. 


| 1. See a Covenant to Covenant, in 


Marriage Articles 0x7 


2. A Covenant to levy a Fine is to 

be taken in Equity as a Fine levied 
| 108, 109 
| 3. A Mortgag2 made without any 


Covenant to repay the FRO, ce 
8 


4. A Covenant regarded as an Execu- 
tion of an Appointment in Purſuanco 
of a Power - 157 


5. So Articles to convey, Oc. taken 
as a Purchaſe 166 


6. Of the Manner of pleading Cove- 
nants performed, c. 


See alſo Agreements. 


Courts-Leet. 


1. Of cuſtomary Diſtreſſes on Amercia- 
ments at Court-Leets 209 to 213 


Curteſy. 
1. A Tenant by the Curteſy reſtrained 


from committing Waſte (Lord Ber- 


nard's Caſe) * 127 

2. Quare if not liable to repair the 

Damage in Equity - | bid. 
Cuttoms. 


1. A Conveyance of Cuſtomary Land 
to a natural Daughter, without ob- 
ſcrving the Cuſtom, is void 139 


2. The Cuſtom of Manors, as to bar- 


4 C ring 
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ring Remainders, Gre. to be * 
ſerved Page 188, 189 
3. The Cuſtom to be obſerved. in in- 


tailing of Copyholds, Oc. 109, 110 { 


See alſo Tit. Copyhold and London 
— Culforns, e 


Damages. dee Tit. Coſts. | 
Daughters Poztions, &. 


PDA Portions, payable at | 
1. Depoſitions of Witneſſes taken in 


Eighteen, and no Maintenance 
in the mean Time, a Maintenance 
decreed. | 31 

2.A voluntary Settlement on a Danugh- 
ter (after a Bond, &c. made good 
by Matter ex poſt fatto 37, 38 | 
. A Letter from the Father, promi- 
ſing to give his Daughter ſo much, 
held obligatory, Gr. 230 

4. Daughters Portions charged on 
Stock and Real Eſtate, how to be 
raiſed 90 


5. The Intereſt of Daughters Portions | 
decreed for their Maintenance 93 


ſee 31 


6. A Conveyance of cuſtomary Lands 


to a natural Daughter 139 
See Tit. Cums. 
Debt. See Tit. Bond. 


- Decree. 


1 Where a Decree ſhall bind an In- 


_ fant 
2. A Subpena ſti fac to execute a 
Decree + 


Deeds. 
1. Where a Deed is of an Eſtate, with 


a Power of Revocation, and 'tis af- 


ter revoked, he to whom the In- 


heritance belongs may compel a De- | 


_- 


— wu 


233 | 


5 


c rr 


_—_—_—— 


livery of the Deed up to be can- 
_celled, Go. Page 1 


Demurrers. | 


© A R peeial Demurrer to a yh of 


H of Arrears on a Bond con- 
ditioned to pay what ſhall appear 
due on an Account ſtated (not ſhew- 
ing what Sum was paid, Oc.) 25 


2. A n to a Subpena ſci fac 


over ruled 46 35 


i - 
TE 


Depoſitions. 


Leland, allowed good Evidence in 
Chancery here 5 
2. See what is meant by the beſt Epi- 
dence, as to Depoſitions taken 18 
3. Plaintiffs cannot be examined as 
Witneſſes, contra of Defendants 98 


See Tit. Anſwer and Witneſſes, 
| Delcents. 


1. A renewed Title deſcends not to 
the Heirs of the antient Right 77 


 Deviles. 


I. What Words in a Deviſe ſhall, by 


Implication, bind both the Real and 
_ Perſonal Eſtate to pay Debts and 
Legacies | ſee 111, 129, 138 


2. A Deviſe of all bis Eſtate paſles an 


Eſtate agreed for by Articles 77 
3. Where a Deviſe on Condition not 
to marry without Conſent, c. ſhall 
be taken abſolutely 26, 27 
4. Deviſe of the Reſiduum, where it 
ſhall relate to the Perſonal Eſtate 
only, and not the Real 30, 31 
. A Deviſe to his Wife till his Son 
TH 21; the Son's Death at 13 deter- 
mines her Intereſt _ 5 £86 
6. Of Deviſes by Implication, and on 


Truſts, (5c. 39, 40, ſee 67, 116, 117 
7. The 


P—__ 


2 TA BLE of the principal Matters. 


7. The Iniplication in a Devi to dif. 
inherit an Heir muſt be a neceflary 
Implication Page 41 

8. See ſeveral Charges on an Eſtate 

by the firſt Teſtator, the Deviſee 

8 5 him in Remainder how they 


operate, _ 65,66 | 


9. A Term deviſed to a Wife, Execu- 


trix, and her Child, enſient, (5c. the | 


Surplus to be diſtributed 7 


4 
10. A Deviſe of Perſonal Eſtate in | 


Truſt, in Remainder, c. "mh 


ſee 79, contra | 


1 I- A Deniſe of all his Perſonal Eſtate | 


paſſes all he hath at the Time of | 


his Death .. - - 87 
12. What Intereſt in the Wife's For- 
tune, &c. may be deviſed by the 
Hadand | Wen 4 1 
13. A Deviſe of Perſonal Eſtate to 
his Relations, to go according to 
the Statute of Diſtributions 92 
14. Tho a Deviſe of Perſonal Things 
in Remainder is generally void, mY 

2 pra Es 
4 7 Yet a Deviſe of Money to be laid 
out, Cc. may be good in Tail, Gc. 
10 
16. Of Deviſes by Implication to a 
Son or Daughter, or Grandſon 115 


fee'116, 117 | 


17. A Deviſe of Perſonal Eſtate for 
Uſes, 'Truſts, &c. never performed, 


is a void Deoiſe 6) 120, 121 


18. A Deviſe to all his Children and | 


Grandchildren, intends only thoſe in 


Effe at his Death 136 
19. The Effect of the Words, die 


cbit hout Iſſue, in the Deviſe of the 
Reſidue of a Term 149 


20. Intailed Lands deviſed, Gc. 15 


Ses Tit. Charity and Wills, 
See 'Tit. Deviſe 12, and Statutes. 


Dittributions. 
1. Seo the Diſtribution awarded by 


I let ts. Att. tt — 


Lord Chief Bayon x Gilles on on Mrs. 
 Shelmer's Will Page 203 


See Tit. Reſivuum, 


Diſtreſſes, 


I. of cuſtomary Diſtreſſes on . 
ciaments, for not appearing, Oc. at 
1M OTE FA 2" 09 


Durels. 


Jutisdition. 
Ejetment. 


1. An Elation u. may 5 either euere 
to proceed in Equity or at Law 
183 

2. Or it may be ſpecial, 7. e. to pro- 
ceed for Part here, and for Part at 
Law es | 


But it ſeems in both Caſes the 


Court will judge of the Reaſonable- 
neſs of the Election ibid. 
Cauity. 


fs Where Equity will not ſupply a 


of the Wife againſt the Heir 8 
2. Where a defective Surrender ſhall 
be made good in Favour of Pur- 
chaſors, &c. f 13, 14, 96 
3. Of the Difference of Liens in Law 
and in Equity 15 


4. Where 


1. A Bond ds under Dreſs, but 
conlireged when at bers decreed 


9 


Eccleſiattical Jurisdit#ion. See Tit. 


N P "HE Reaſons for granting new 
Trials in Dell nent 2 


defective Surrender, c. in Favour 
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5 4 Where Equity wah Capply: a defice- | 


tive . of a Charity, &c. | 


| 8. A Proviſion for younger Children | is | 
chargeable on the Real Efate 166 | 
5. What Eſtates and Intereſts ins Lands 


* 


_ Page 44, 45 


q 
1 
2 


See alſo Tit. Chancery and Eletton. 


Eſtates Real and Pertonal. : | 


be deviſed 
ſonal, ſee 
2, A Deviſe of all his Eſtate 4 a 


Real Eſtate, though agrecd for by | | 


Articles only 775 Jr. 


z. Childrens Portions charged on . | 
and Real Eſtate, how to be raiſcd 90 


4. What Words in a Will ſhall, by 


.Implication, bind a Real Eftate to 


pay Debts and Legacies. 111 


5. And ſee a Real Eſtate ſubjected to 


a Legacy, tho' not * thereon 
23, 124 


ww Where the Real Eftate is 55 | 
ſubjected to a Legacy, the Perſonal | 


is Gilcharged. 125, ſee 128, 


129 contra | 


7. Where one purcha aſeth a Real E- 
Hate, ſubject to an Incumbrance, 
his Heir not to have Aid of the Per- 
' ſonal 129, 130 


are liable to-the Payment of Debts 


and Legacics 138 | 
10. Where Perſonnl Eſtate ſhall be | 
applied in Aid of the Real, & econ- 


7A 725 73 
11. See of bie of . Eſtate 


in Remainder, in Truſt, &c. 74, 
75, 79 (105, contra) 


12. Touching Deviſes of Future E- 
787879 


ſtates and Intereſts 


13. A Deviſe of all his Perſonal Efe 
paſſes all he had at the Time of his 
Death 87 

14. A Deviſe of Perſonal Eftate- to 
his Relations goes according to the 

Statute of Diſtributions |, 92 | 


9356 Þ 


| 


I. What Intereſt in a Real Eftate may | 
N. B. 91, 13 or gigs? i 4.8 


| 


5 


| 


| 


| 


15. A Deviſa of Perſonal. Eſtate, for 


_ Uſes, Truſts Gc. never performed, 
is a void Devife Vage 120 
16. Queried, It the Surplus of the 
Perſonal + Eftate ſhould go to the 
- Executors or next of Kin 125 


* alſo Tit. Deviles, Erecutoz, 
ee fat A 


 Evidenck, 


185 A Cenfiins of Courts of Law for 
admitting a former Verdict to be 
given in Eoidence on the Trial of 

4 another's Property 2 
2. 0. if on the Statute of 3 & 4 Anne, 
c. 9. the Want of Conſideration of 
a Promiſſory Note may be N in 
Eeidence 
5. ©, If the Probate of a Will 5 of 

" itſelf concluſive Evidence of its Va- 
lidity, Cc. (Lord Chief Baron Gi/- 
berts Argument) {ſee 203 to 209 

4. Where Proofs not read in the Ex- 
chequer (becauſe the Title was 

there admitted) were not allowed 
to be read in the Houſe of Lords 

N. B. 155, 156 

5. Yet on an, Appeal from a Decrec 

wh Chancery, new Matters admitted 
to be rcad, not formerly in Proof 


151, 152 


Seo alſo Tit. Poor and Witneſs. 


Exetution. 


15 To a Bill to account for Aſſets, an 
Execution pleaded by an Exccutor 
in Diſcharge, Oc. FO 190 


Executoꝛs. 


1. Where an Executor may be of 
Lands, and Lands made WOW - 
Debts, &c. | 

2. See Lord. Chief Baron Gilbert's 2 

ward between Mrs. Shelmer's Execu- 

tors and next of Kin, &c. 200 to 203 

3. On 


A T A 'B LE if 8 principal 1 Marters.. 15 


P 


3. . a marine Contra, Relief i in | 


Equity aan ths Executors Page 


1 


| See Executions To. Eſtates 16, 


1. See Mr. Strange's Argument, where 
an Extent was antedated in order 


to over- reach a Commiſſion of Bank- 
220, Gc. 
| | 


ruptcy 
- Fines and Amerctaments. 


ORD Chief Baron Gilbert's | 
Argument touching Fines and | 
Den and of Diſtreſles for | 
209 to * 


the ſame, Oc. 


See alſo Tit, Amerciaments. 


Fines to Uſes, & c. 


1. A Covenant to levy a Fine taken as 
a Fine levied _. +17 08 } 


2, A Covenant to levy a Fine ſuff- 
cient to bind the Iſſue 109 


3. A Fine in Order to make a Tenant 
to a Præcipe, how it operates 17 
4. A Fine levied to one and his Heirs, 


to the Uſe of him and his Heirs, 


N. If he takes by Way of Uſe or at 


Common Law ibid. 
5. O, The Effect of a Fine, ſar conu- 
ſauce de droit come ceo 30 


6. Of the Import of the Words, Cu jus 


quidem Finis prætextu 
7. Where a Fine ſhall bar Remainders, | 
GC 18,9 


See alſo Tit. Recovery, Truſts, &c. 
-Forgery, 

1. A Caſe put of a forged Bank Note, 

given as a Conſideration to D!. for 


, 


ond, 


17 in pede 


| 


Frauds. 


1. Frauds, Truſts and Accidents give 


Jutiſdiction to a Court of Equity 
Page 2 


2. What. Agreements ſhall be drawn 


within the Statute of Frauds, Oc. 4 


3 The Truſt of a mortgaged Tom, 


Oc. decreed againſt a Fraudulent 
Prior Mortgage 


See alſo Tit. Statutes. 
G 
Guardians. 
Ouching Guardians and Guar- 
3 * 173 to 177 


Peir. 


* T "HE Hir of the antient Right 


not to inherit on a renewed. 


Title „ 77 


2. Of the Import of the Words Heirs, 


Heirs Male, and Heirs of the Body, 
117, 118, 

3. Where there may be a Heres ei- 
ventis ibid. 131, 132, 135 
4. Of Heirs by Deviſe, by Cuſtom, 


(as in Borough Engliſh) and by 


Common Law 132, 133, Ge. 


5. Devife by Implication to diſinherit 


the Heir | ſeep. 3, 41, Ge. 


Þomine Replegiando, 


1. No Homine Replegiando lies for a 
Wife againſt her Husband 149 


|Hotehpo. See London Cuſtoms. 


| . 
4. The Conſtruction of the Statute of 
7 touching Wills, &c. 168, 


309. 170 


Oc 134 
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 Inceſtuous Bartlages, > 


Nan maries his fr Wife's Mo- | 
A ther's Tb (&c.) *tis Inceſt 
fr 156, 157, Oc. 

>. See the Docttine of Iuceſtuous Mar- 
Leh diſcuſſed” 


Infants. 


i. Where a Decree may bind an 1 | 


we fee 3,4 
2. Where an Trfant's Anſwer may be 


= 


read againſt him 4 


Where a Truſtee may lay out an 


fam S Money a in n Lands, 
c. ; 


chein Amy to an Infant without his 
. 
A Deviſe to a Wife till kis Son 58 


„ ; the Son dies before, it | 
ibid. 


determines the Wife's Intereſt 


6. A Legacy to an Infant Son paid |, 
by the Executor to the Father, 


beter of . 


Antanmation. 


1 In Chancery, touching a Deviſe to 
the Maſter and Fellows of Nee 


5 Hubs in Cambridge 


* 


9 : See alſo Tit. Watte, 


n the Exchequer by the Eaſt Indi; 
,ompany againſt Mattheews an In- 
_ terloper 213, 4. to 220 


— 


Injuntion, 


1. An 8 granted on Tam: 


the Defendant giving a Judgmen 
with a Releaſe of Errors, ſubject 7 
the — on Hearing 


36 | 


156 tO 160 


10 | 


4. Bill may be brought by one as Pro- 


et il - 
afterwards aſſigned by the Commif- | 
103 | 


2. Caſes e and decreed in the Ex- 


— 


qu of t Boney. | 


1. The Intereſt of Daughters Por- 


tions decreed for their Maintenance 
Page 93 
2. Wbere Intereſt ſhall be paid for 5 
Arrears of an Annuity ariſing out of 
a Perſonal Eſtate 142 
3. Where a Proviſion is for a Wife and 
Children, and no Children happen- 
ing. L. If on the Wife's Death 
any Intereſt is due, and to whom 


pp 145 


Interrogatozles. 


1. See and Note the eee in 
Caſes of cxhibiting Interrogatories 
in the Office, and before Commiſ- 
ſioners 42 

2. New Interrogatories ordered to be 
exhibited on fuppreſſing the old 150 

3. An Examination on ſubſequent I- 

terrogatories will not make good 

the Determination of the Court by 

a Matter ex poſt 178 


| Ireland, &. © 


1. Depoſitions taken in Lg by 
Virtue of a Commiſſion iſſued: here, 
allowed good Evidence bers 16 


chequer in Trelaud, from Page 233 

to 270 

3. Caſes tanshigg tif Truſts and 

Forfeitures, and the Power of the 

Commiſſioners therein WIE 3 

238, CC . 

4. The Argument of Lord Chick Ba- 

ron Gilbert, in Caſe of a Murder 
committed in Ireland 


See alſo Tit. Papiſts. 


Judgments. 


| <a To what Time a Fudgment, by 


_Vir- 


3PÞ i 
* 


rn b t d lll. * — —cmmwmenanes 
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| Virtue of the Statute of Frauds, 
Sc. ſhall relate 


2. That a Judgment Creditor may 


not ſecure his ſubſequent Debt by 
taking | in a Prior Judgment 150, 

= 

3. See and Note the Difference be- 


tween Judgment and Mortgages, | 


as to their being Liens on Lands | 
via. and Page 15 | 


Jurisdidions, 


1 The Chancery has an eriginal; « or | 
at leaſt a concurrent Furiſdittion | 


with the Spiritual Court, in Caſes 
of Alimony and ſoparats Mainte- 


nance © I | 


2, The Argument of Lord Chief Ba- | 
ron Gilbert on the Point of Eccle- 


ſiaſtical Zarifdiftion in Caſes of | 


Wills, 6c. 203 to 209 
3. The Chancery hath a concurrent 


Juriſdiction with the Spiritual | 


Courts in Teſtamentary Matters 


e 
4. The Ohaneery has alſo a concur- 
7 <oone Fariſdittion with the Admi- 


"7 in Marine Contracts 226, 7 
K 
Ring- 


F the King 4 Viſitatorial Pow- 
ers, Ge. ſee 178 to FE 
7 | | 9. What ſhall be ſaid a Legacy cauſa 


L 
Law. 


1 ＋ HE Law neceſſary to be re- * 


formed | 5 #1 


Sce Tit. Evidence. 
Leaſes. 


1. Where Notice to a Remainder-Man 


Page 142 9 


—— — 


Keleaſe in Truſt, Oc. 
No Releaſe can operate upon a void 
" ab 

4. A Leaſe cancelled by Miſtake is 
no Surrender of the Term, Gc. 


235 
5. Or any Ground (Corroboration) of 
Legacies. 


riage Portions, (5c. 64 
2, Where a Legacy deviſed to an Exe- 


not 73 ſee 80 
3. Where a Real Eſtate ſhall be liable 
- "20> ſatisfy Legacies, Debts, &c. 

Ihbid. and 74 
4. See Real Eſtate ſubjected to a Te- 
gacy, though not expreſly charged 

theory © - 33% 137 
5. A Lepacy deviſed to an Infant, and 
paid by the Executor to the Father, 


Bankrupts 103 
6. The Teſtator's Eſtate bound to pay 
Debts and Legacies, in whoſe Hands 
ſoever it comes e 
7. Where a Legacy given to the Wife 


| ona Contingency ſhall veſt in the 


Husband | 140 
| 8. What ſhall be ſaid an Ademption 
of a Legacy, Go. ſee $2 


Mortis 


0 13 
| To. What ſhall be ſaid a lapſed Le- 


gacy, Cs. ſee 76, 137, 209 


See alſo Tit. Deviſes, London Cu⸗ 
ſtoms, and Reſiduum, 


Th Lien. 
1. What ſhall be a Lien on the Eſtate 


either in Law or Equity ſee 15 
5 confirms a void Leaſe 85 | 


Lon- 


2. See Leaſeholds ſettled bs Leaſe and 
Page 143 
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a new Eeaſe ' bid. 


1. Where a Legacy deviſed ſhall be 
taken in Satisfaction of Debts, Mar- 


cutor ſhall be liable to Debts or 


yet aſſigned by Commiſſioners of 


EE IDE - 


— , — — J 


| 
| 
| 
| 
| - 


; 7. What ſhall th a 8 s Widow 


94, 95 
8. O. If a Jointure before Marriage 


— 8 S 3 


A Ut 4 B LE of the principal Matters. 


F mm. — at 


5 | London Cuſtoms, 


1. Where Children provided for by a | 
Freeman ſhall have an equal Share | 


of the Thirds with ſuch hildren as 


arc unprovided for 


not compel the putting their Lega- 


cies in Hotchpot 13 


3. Where a Wife, by the Cuſtom of 
London, may be barred. of her cu- | 
3. a: 398 


ſtomary Part 
. A Freeman dying, and leaving a 
Widow and two Daughters, if one 
Davghter dies, her Siſter ſhall have 
the whole Orphanage Part 32, 


33 


5. What Fic of a Freeman's Eſtate | 


* Widow ſhall bo intitled to by 
the Cuſtom WA} 


6. Of the Difference between the Cu- 


flom of London and that of the 
Province of Pork, in Diſtributions 

82 
of her Cuſtomary Share 


(limited to be only in Bar of Dow- 


er) ſhall preclude the Wife from 
her Cuſtomary Share 96 


9. Note ; A Grandchild is not within 


the Cuſton of London, as to Free- 


mens Children (O, Hotchpot) 137 


10. An after- born Child ſhall come 


in with the reſt, as to the Cuſto- 
mary Shares of F reemens Perſonal 
Eſtates 1 F 15 153 


11, How the Eſtate of a Freeman | 


' ſhall go, according to the Cuſtom, 
and the Statute of Diftributions 
ibid. 

2. See touching the Cuſtom of Lon- 
dow, as to Payment of Tithes, Ge. 


191 ton 95 
See alſo Tit, Owhanage 


4 


Page 12, 13 


| 


2. The Court in that Caſe. would | 


| 


| 


I. K the Caſe of the Eaſt- 
Merchant. againſt Matthews an In- 
213, c. 


. 


Maintenance. 


De portions made payable 


at Eighteen, and no Mainte- 


nance in the mean Pime, yet a 
Maintenance decreed Page 31 


2. That the Court of Chancery may 


decree a ſeparate Maimenance to 
the Wife 


See Tit. alimony, | 
See Ti. DBurder. 


f 


Pantaughter, 


Marine | Contraits, See Tit. Jurif 


diftion. 


' Perchants. 


terloper 


alla | 


2, Where twenty Years Acquieſcence ; 


bars Accounts between Merchants 


Parrlage. 


1. Action on Promiſſory Note to pay 


on Marriage or Death, good on the 
firſt Contingency 249 
2, Where a De viſe not to arry with- 
out Conſent, (5c. ſhall be taken as 
an abſolute” Deviſe 26, 27 


3. Where a Legacy deviſed ſhall be 


taken in Satisfaction of Marriage 
Portions, &c. 64, 65 
4. Where a Marriage Portion Unpaid 
ſhall go to the Husband or Wite's 

_ Adminiſtrator "Ts 
5- Of Orphans Marriage Porticis 
ſee 107, 108, 109 


6. Sce an Action on a Marriage Bro- 


Kage Note 4 to a Parſon N. B. 


7. See 


224 5 


147, 148 
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a. 8 pe — 


r a. — th, Pry 


+ Mid ihe Effect of Cover to co- 
— in . Articles Page 


6,7 
8. The Benefit of Marriage Articles 
decreed to Children, '@&c. 111 


9. By Marriage Articles a Remainder li; 88 11 21510 
1. On Breach of a Condition or Pro- 


was to be to the Iſſue, &c. But the 


Settlement was a Remainder to the 
agg nz 


10. The Condition of a Bond on a 


Marriage Treaty decrecd to ſecure 
the Iſſue 1.114 


11. Marriage Articles to leave a Pro- | 
viſion for the Wite (an Annuity Tax- | 
free) TY 


12, By Marriage Articles a Leaſehold | 


ſettled by Leaſe and Releaſe in 


Truſt, G c. "a0 


13. Bill for Performance of a Mar- 


riage Contract, depending on a Con- 
dition precedent, diſmiſled 188 


See alſo Tit. Agreement, 


Varims, 


1. Crrtum ef quod certum eddi poteſ: 
2. Eft Boni Zudicis ampliare Ferif | 


diftionem 


3. Oni tacet conſentire videtur 4 | 


4 Qui poteſt © debet oetare jubet 


ibid. : 

5. Non eft Heres vicentis. See Tit 
. 

6. /Equitas ſequitur Leger 1 136 


7. Matrimonium ſubſequens tollit Pec- 


catum precedens. C 139 


8. Contradta Matrimonia minime ſol- 


oerentur . 159 


9. Equity looks on that as done which 


ought to be done 165 


10. Cu jus eſt dare, ejus eſt diſponere 182 | 


11. A Decree affirmed i Dom Proc 


diſſentiente Clero 194 
12. Kere peccatis, que Panas irro- 
t /Equas 213 


13. 5 Diſcovery draws with it Relief 


(explained) 227 


1 4 No Conſtruction can be 700 libe- 


ral to make Parſons reſide, G. 
| 55 230 


Th 5 


Meſne Pꝛolits. 


viſo, a Reconveyance decreed, but 


not the Meſue Profits — 


| A ag ſent. See Page $5, RY 


Ws itle Attachment, | 


Modus Decimandi, See Title 
_ Tythes, and Page 229. 


Money. 


1. A Deviſe of Money to be laid out 


may be good in Tail, &c. . 


2. See touching the Import of the 


Word Money | in a Deviſe, Oc. 202 


| See alſo Tit. Intereſt and Poztgages. 


Poztgages. See Pawns, | 


1. A Mortgage in Fee decreed to the 
Heir of the Wife, and not to the 
Husband or the Adminiſtrator, (FC 

2, 3 

2. A. mortgages Lands by Leaſe and 
Releaſe, to be void on Payment, 
Cc. but no Covenant for the Re- 


payment; and then deviſes the 
Lands to his Wife, Gc. ſee 106, 
107 


7 Another Caſe of a Mortgage, with- 
out any Covenant to repay the 
Principal, @c. 110 
4. The Truſt of a mortgaged Term, 
9 decreed againſt a prior fraudu- 
lent Mortgage — -. 

5. C If a Judgment - Creditor may ſe- 
cure his Judgment, by taking in a 
prior Judgment or Mortgage 150 

6. Plea of Purchaſe, Sc. over- ruled, 

becauſe no Anſwer to a Mortgage 

alledged 185 


4 E 7. See 


2 


| — — 
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i 8 Bill brought by Infants a ro JW: Bt -05 2 3905502 3h £ 7 als 098. .- 
} Site! Gr. limited „„ | 438% 25014 ate nr 

| 8. See the Expoſition of the Stature 6 28. 
of Frauds, touching the Deviſe of aa TE 
mortgaged Term attending me In- || i111 © | Oyhanage. | 


1 168, oP] 
5 yoo nA N G een Marriage Peda 


/ Potions,” ee u. Rules. Was paid, but no Settlement | 
ö 2 purſuant to an Agreement ; 


pet after the Death of the Husband | 
- Piirder and Pantaughter. / | - and Wife the Settlement was de- 


1 creed, Oc. Pa 107 t 
1. See the Argument of Lord Chief | * N69: $10 


Baron Gilbert, in the Caſe of a Ls See alſo Tit. London Cuſtoms, &c. 
Murder committed in-Jreland 267 825 


9 f | | N | i a 
Big Mend A % ee a pan under an n Oulu 
1 Noth Kelivence, Sd; whore" ee in e 184 
TON:Refldence pleaded in /Bar 
to a Bull for Tithes! in tbe Ex- Ae 
a | Thoquer in enn 229 
5 1 0  Papifis. 
it „ | Notice. | 1. 2 the Forfeitures of Pa- 
Ts Where Notice of an Incumbrance 3 "'P ifts e Ge. in Ireland 
| „ neceſſary to be given or nor-68,”; \ ſee 2375 & oy 
| 2. What Notice to a Counſel of an | EE 
| _Incymbrance. ſhall bind the Party, 1 Pawns and Pledges. 
| 7 


: A 8 | ons 

3. 40 prefumed of all Matters i in I. Jewels worth 6001, are pawned for 
"a Deed to which another Deed 200 J. the Pawnee afterwards lends 

Leere the Party is privy) refers divers other Sums on the Pawner's 
$8 | Notes; no Redemption of the Jew- 
4. Where Fe to a Remainder-Man els without paying the whole 104 
B ſhall confirm a void Leaſe 85 2. So if the firſt Sum had been ſe- 
J. Where a Wife, Executrix, having cured by Mortgage, Oc. no Re- 


Notice of a Proviſion for Children | demption without paying what due 
is bound to make it good 89, gi | Ol Notes; otherwiſe where the ſub- 
6. Where one having Notice that Mo- ſequent Debt is ſecured by Bond 
ney, Oc. is liable to an Account, | — 105 
| | Ge. ſhall be charged therewith See alſo Tit. Moztgage. 
6 1 MEA) 
| 7. Purchaſors with Notice are bound | Perpetuity. 
in Equity to pay Debts (Legacies) Fo 7 
0. 113. Limitations in a Will to twenty 


| 80 Perſons in Eff, ſucceſſively in Re- 
"I | | | mainder 


_ — —— —— — — 2 


A: 7 5 


| FLE T the. principal eee 


p Waile FI Life (or in 'Fail) no 
a, 2 0 Page 128 


Pleas. 
i; A purchaſe under an Outlawry 


pleaded to a Bill, to be relieved a- | 
gainſt a Judgment in Ejectment 


184 
2. Though a Plea in Ba- be allowed, 


yet the Plaintiff may reply to the 


Truth of it, and put the Defendant 


on proving it - ibid. 
3. See a Releaſe ſubſequent to a De- 


cree pleaded, though not taken No- 


tice of on ſtating an Account, G c. 


ibid. 
| 4. A Pla of Purchaſe over-ruled, be- 


cauſe no Anſwer to a Mortgage al- 


ledged, Go. 185 
Fo Phan to ſtand for an Anſwer, with- 
out Liberty to except 186 | 


6. Though no Bill of Diſcovery is 
to be on penal Statutes, without 
waving the Penalty, 
tage of pleading ſuch Matter ſeems 

waved by Partners in Clandeſtine 

_ Trade, Cc. O. 186, 187 

7. The Plaintiff? s Diſcharge of an Ex- 

ccution againſt the Teſtator, pleaded 

by an Executrix in Bar of a Bill to 

diſcover Aﬀets _ 190 

8. Sce Non-Reſidence pleaded in Bar 

to a Bill for 'Tithes 228, 229, Ge. 

9. See the general Rules touching 


Pleas in Bar, Cc. (at Law) 251, | 


Se $63 
10. See alſo the Rules touching plead- 
ing Conditions, or Covenants per- 
formed, (FC. 252, 253 


Powers, 
1. Powers of Revocation _ I 
2, Touching the Execution of Porvers 


in limiting, ſettling, and revoking 
Eſtates ſee 137, 166, 167, 168 


Piincipal, See Tit. Money and In- 
| tereſt. 


yet the Advan- 


| Proceſs. 


| 1. Where Proceſs ſhall be againſt both 


Husband and Wife, G . Page 83 


| Prochein Amy. See Tit Infant. | 
Prohivitions. 


1. See the Learning of Probibitions 
diſcuſſed, from 156 to 160 


Pyooks. See Tit. Evidence and 
Witneſs, and Page 155, + oj | 


Purchaſe, 


| it Lands purchaſed after a Will, de- 


creed to go purſuant to the Will, 


though no Truſt, c. declared 11 
2. Purchaſers with Notice are bound 


in Equity to pay Debts, Legacies, 
OG "B23; 173 
3. A ſpecifick Performance of an ex- 
travagant Agreement for a Purchaſe 


decreed 155 


4- Marriage Articles in Conſideration 


of a Portion paid, deemed a Pur- 


| chaſe, &c. 1 8 160 


5. So Articles in Conſideration of, 


c. to ſettle Lands, not to be taken 


as a Debt, Gc. but as a Purchaſe 
166 


6. See a Purchaſe under an Outlawry 


pleaded _ 184 


7. Plea of a Purchaſe over-ruled, be- 
cauſe it did not anſwer to a Mort- 


gage Es 185 
See Tit. Remainder. z. 
R 
Reconvepance. 


\ N Breach of a Condition or 


Proviſo in a Settlement, a Re- 
conveyance decreed 43 


Re- 
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Recovery. 


1. What will make a good Tenant to 
the Pracipe in ſuffering a Recouery 
Page 16, 17 


2. Of the Operation, of the Seatuts of 


2. Of contingent Remainders _- re- 


Redemptio "= 


Uſes on Fines and Recoveries n 17 
* 


n 25 Belegte. | 


Sh A Leaſehold ſettled by Way of 
Leaſe and Releaſe in Truſt (FC 


143, ſee 106 


2. A Releaſe cannot operate on a void 


Ses als Tit. Leaſe. 


|  Remainders, Kc. | 


. of Uſes and T cuſts limited 2 Ne 
mainder, Go. | 17 


ſulting Truſts, Uſes, 60. 20, 21 
Where a Remainder by Purchaſe 
bars a Deviſe 22 to 25 


4. What Act of a Truſtee ſhall defeat 
a Truſt or deſtroy a ee _— : 


mainder 
5. Deviſe of a ane Eſtate i in Tu 
in Remainder void 9.26 76. 
ſee 79 
6. Yet ſee an . Ge. limited in 
Remainder 


97 
7. A Deviſe of Perſonal Things in 


Remainder is void 105 
8. Contra of Money deviſed to be Jaig 
out in a Purchaſe in Tail, Ge. 
Ji. 
9. The Cuſtom of a Manor as to bar- 


ring Remainders, Ge. 188 


4 


1 


See Tit. Portgage a and | 


aA. 


Leaſe or Will, &c. 144 | 
3. A 2 ſubſequent to a \Diveres 
deere ; n 184 | 


ꝶ6ꝙ— 


| 10, Where Notice to'a Remainder” 


5 ſhall confirm a void Leaſe 
Page 85 


See alſo Tit Settlements. a 


Bents and Reſervations, 


T5: Te Words Reſeroing the antieut 
and accuſtomed | Rents expounded 


45 to 64 


© Reply. 1 


I. A A Reply may be to a Plea i in dar, 
though the Plea be allowed 184 


8 See Tit. Plea, 


Reliduum. 


1. A Deviſe of a R Re fi duun is but a 
Legacy, G. 8 
2, In Deviſes of Reſi duums the De- 

viſee is but a Truſtee for the Lega- 
e VN. B. 124 
3. Where the Reſduum of a Perſonal 
Eſtate ſhall go to the Executors or 
next of Kin 125 to 127 
4. The Reſiduum on an imperfect 
* Will to be diſtributed 184 


F. A Term deviſed to a Wife, Exc- 


cutrix, and a Child Euſi- ent, Oc. 
the Reſiduum to be diſtributed 74 
6. Of Neſiduums, Gc. according to 
the Rules of the 9 and Fecle- 
ſiaſtical Laws 204, 205, (FC. 
7. Lord Chief Baron Gilbert's Award 
of the Reſiduum on Mrs. Shelmer's 
ST 200, 201 
8. Where a Deviſe of the Reſiduum 
ſhall relate to the Perſonal Eſtate 
only, and void as to the Real 30 


Revocation, 


See Power, and 137, 
Rules, 


138. 
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ü 
Chancery made by Lord Chancellor 
King 875 183, 184, Gc. 

: i 
„„ RED k 


Satisfatfon; 


"Ss touching Satiifufion | of 
Debts, Legacies, Or. 89, Ov. 


And Tit. Legacies, | 


Schools. 


i; 88 and Note the Caſe of Hirming- N 
rao Free School 178 to 183, 


fee alſo 44, 45 
Sequeſtrations, x7 


1. An Order of Sequeſtration i in Chan- 
cery is to be founded on Affidavit, 


Cc. 178 | 


_ Settlements and Barciage - -Settle- | 
ments. 


1. A mortgages Lancs by Leaſe and 
| Releaſe to be void on Payment of 
Money (but no Covenant for Re— 
payment) and Settles the ſame 
Lands on his Wife and Daughter, 
Ge. 106, 197, 143 
2. An Orphan's Marriage- Portion paid, 
but no 22 purſuant to A- 
greement. After the Death of Huſ- 
band and Wife a Settlement was de- 
creed for their Daughter, Gc. 107, 

| fee 114 

3. By Marriage- -Articles a Remainder 


; 5 Bs 13, 
4. ses a Leaſthold fertled by Way of 


was agreed to the IiTue ; but the | 


Tail to the Wife (no wax: Page 
| 114 


Leaſe and Releaſe, in 1 Truſt, Ig 
e 


; See alſo TY Articles and Barriage, 


"Statutes, We” 


1. Expoſitions on the Statine 29 Car. 2. 


c. 2. of Frauds, Cc. that Wills of 


Lands ſhall be in 1 Writing, oc. 169, 


259, Ge. 


2. Where a Will is void by that Sta- 


tte it cannot operate as an Appoint- 
ment 


| 5 
| 3. Where a Parol Leaſe without Wri- 


ting ſhall be taken to be within that 
Statnte | " 


 Þ 
4: A ſpecifick Performance of a Parol 


Agreement decreed, notwithſtanding 


oF Statute 35 


. A Letter writ by the Father, pro- 


miſing his Daughter roco l. Portion, 
exempts it out of the Statute 39 
6. To what Time a Judgment by the 


Statute of Frauds, Ce. ſhall re- 


18 . 142 
. Per Gilbert, by this Kathe of 
: a Leaſe for Years can't be 


ſurrendered by cancelling it, with- 


33 Writing. 0. 236 
Per Strange, the Crown is not 
833 by the Statute of Frauds, 
Ge. 221 
9. An Expoſition of the Words of the 
Statute of Diſtributions, 1 Jac. 2. 
c. 17. i. e. where after the Father's 
\ Death any of his Children die in- 
teſtate in the Life of the Mother, 
Gt. 189 
10. That the Intent of that Sratute 
was to put the Mother on the ſame 
Foot with Collaterals © 190 


11. Lord Chief Baron Cilbert's Award 


of the Diſtribution to be made on 
Mrs. Se liutt's Will 200 to 203 
"In of 12, A 


Settlement Fitted a Remainder _ 


| 
| 


: 
k 
' 
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fe Wea, RE 7 At RI *> ene 


T7 TY = of Perſonal, Eftate to 
5 lations according to the 
| Fare of 5 1 utions 


Page 92 
as 
; th 9 Ke of Limitations 
14 A * C — 5 


0 * Uſes, Go. 


| 196 
6 of. the ſeveral Statutes, 12-Car. 2. 
and g 10 V. z. touching Naviga- 
tion, Trade, G. 


touching Promiſſory Notes, &c. 154 


18. Of the Statutes, Oc. touching the 


F orfeitures of Papiſts in Jreland 


4 23837. 241 to 249 
19. No Bill of Diſcovery on penal 


| | . 186 


See alſo Plea and ee 


Subpocna Stire Facias, | 


| x. A Subpena ſcire facias to execute a 


Decree. Co 2 3 3 


2. See a Demurrer to a Subpæna ſcire 
acid, but difallowed 234 


' Surrender of Leaſes, Eftates, be. 
| 


1. A Leoſe cancelled on a Miſtake, 
Oc. is no Surrender 233, 236 
2, See a Surrender of Copybold Lands 
on Condition, c. 8 
3. Where a defective Surrender ſhall 
be made good in Equity 13, 14 


96, 97 


4. Where Equity will ſupply a de- 
fective Surrender in Favour of a 
Wife againſt the Heir 8 


5. Where a Surrender to the Uſe of | 
Will is neceſſary to paſs Cuſtomary | 


Lands 
4 


78 


What will 9 a Dabt, out of 
D 
ruction of the 5 133 ons 1 

29 Car. 2. C. 3. as to Declarations 5 
16,17 
16. A Conſtruction of the era Ka- 
tutes. touching Colts and Damages 


: 187, 288, &c. | 
17. Of the Statutes 3 & 4 Anng c. 9. 


| Statutes, without waving the Penal- 


| 


5 


88 ey P'Y x DAM 


6. Where a Default of Surrender ig 
98 Lands ſhall be ſupplied in 
n, Page 121 


Taxes. 
N a Recognizance to pay an 


1. 
Q Annuity, Gc. no Allowance to 
bo for Tas and why 141, 142 


1 - Tenaucy in Common. 

1; A Deviſe to three to be equally a- 
mong them, makes a Tenancy in 
Common, though not ſaid to be e- 
qually divided, Gc. 146 

Term. Sce Tit. Devile. 

See Tit. Mills. 


Title, see Elates. 


Teſtaments. 


Crade. 


Ly 1 n e en "ER not 


to plead a penal Statute, (5c. in 
Bar of a Diſcovery 18 


2. See the Conſtruction of the Statute 


9 & 10 V. 3. C. 44. touching the 
* to the Eaf Indies, Oc. 213 


to 220 
Treſpaſs. 
1. See ft Caſes of Coſts, &c. in 
Treſpaſs, & Go 197, 198, 199 


Truſts and Truftees. 


1. Alimony and ſeparate Maintenance 
decreed out of a Truſt Eſtate B 
2. What a good Declaration of Treſts, 
Uſes, &c. on the Statute 29 Car. 2. 
16, 17 
3. Of 


bo: Bo 


; — 
ge 


Bo E Of Deviſcs of Lands vn Truſts, fee: 


a gs Truſt, in Remainder, (5c: 75, 76 
5. The Truſt of a Mortgage 


„ 
4 


Þ though no Traſt declared 


| 1. See touching the. Cuſtom f paying 


rr oo a R—_ 


=; 7 A BLE 2 the ee Marters. 


do Sell, Ce. See Deviſes and Page 
7, 68, Gc. 168120, 
4. See of Deviſes of Perſonal Eſtate | 


Term 
decreed * a fraudulent prior 
Mortgage 


mainders 34 
7. Where a Truſtee may lay out an 


3 Money i in Purchaſing Eh | 


8. A "Traftee, who of his own Head 
lends an Infant's Money to one that 
broke, muſt bear the Loſs bid. 

9. Lands purchaſed after a Will made, 
decreed to go purſuant to the Will, 


11 
See alſo Tit. Ales. 
Trials, See Tit. Ejettment, 


Tythes. 


Tit hes in London 


191 t;to 195 
2. Of 


pleading Exemptions from 


Tithes on the Statutes of H. 8. G. 


225, 226 


3. Non-Reff dence pleaded in Bar to a | 


Bill for Tithes 4178 228- 
4. What Payments in licu of Tithes 


are good; and of a Modus Deci- 
mandi 229, 230 
5. Tithes are payable for the after 
„ of Sheep on Turnips, 
Ge. 230 to 232 


V 
Uerdicck. 


HAT ſhall be intended as 
found in a Special Verdict 


54 | 122 
6. What Add of a T, Fates mall defeat 
a Truſt, or deſtroy contingent Re- 


15 That Uſes are within the Statute 


1 
ö ; 


1 


22 Power. 3g 


1. Yes totiching the King's Vi firatorial 4 
Power over Free Schools, &c. P 
| eu 996 to 1 4 


1 


ales. 


29 Car. 2. c. 3. touching Declara- 
tions of Truſts, GC. „ 
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